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This is but one of tens of thousands of cases 
carried in the limbo of federal courts’ fugitive files. 
Young men indicted for failure to carry out their obligations 
under the Selective Service Laws during the Vietnam Conflict 
are scattered across the face of the earth--like abandoned 
weapons corroding and useless to this country. The 


defendants refuse to cooperate-with the government by 


returning to be tried. The prosecution does nothing to 


compel their presence. The government, like so many of 

us. would prefer to forget Vietnam and its legacy. Since, 
however, the cases on this court's docket represent real 
people whose present lives are vitally affected by these 
pending criminal cases, courts may not indulge in the 
luxury of disregarding the issue when it is properly raised 
by motion, as it now has on. 

The question ito’ us is whether, as to this 
defendant in this case, the rules respecting speedy trials 
have been violated. For the reasons indicated below we 
hold that a speedy trial for this defendant is no longer 


possible  né that, ercordingly, the indictment must be 


or arene 
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dismissed. 
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In 1972, the government indicted Sidney Salzmann 
for’ failure to appear for a pre-~induction physical and for 
induction. 50 U.S.C. App. 462(a). Salzmann, a resident 
of Israel, had conducted a subs‘ itial correspondence 
with the government prior to the indictment in an effort 
to avoid just such an event. He had infermed the government 


repeatedly that financial constraints prevented him from 


making the journeys for the physical or for induction. 


Instead of informing him of travel assistance available to 
him, the government treated him as a draft evader, indicted 
him, and allowed the indictment to lie fallow for four 
years. 

. The passivity that has characterized treatment of 
Salzmann requires analysis of whether the government has 
failed to make the effort to procure his presence for trial 
required by the various Speedy Trial Plans in effect since 
1971 and by the Speedy Trial Clause of tne Sixth Amendment. 
This inquiry has become crucial since, due to the delay 
in bringing Mr. Salzmann to trial, the United States 
Sipeean a ORtien is no tonwer able to afford him two 


alternatives to prosecution that it has offered many others 


accused of draft evasion: the institution of an all-volunteer! 


Trt wI—8.3-€8 Pom 2°63 


— re AE 


army has made submission to induction impossible and the 
‘cumtinthon of the amnesty program has removed community 
service work as an alternative. 
I. FACTS 
Sidney Salzmann faithfully kept the draft 

board informed of his pee and residence from the time he 
registered by mail for the draft in 1964 while he was 

_ temporarily residing in searsiaik He advised the board of 
his return to the United States in 1965, his enrollment at 

| Queens College in New York, his marriage, and his entry into 
rabbinical studies in 1969. Accordingly, in 1969 he was 

| classified IV-D as a divinity student, a deferment that 
would have ripened into a draft exemption had he completed 
his studies. In December of 1969 he advised the local draft 
board that he had moved to Jerusalem, Israel. As a result, 
he was classified I-A, and ordered to report for a physical 


examination on May 3,, 1970, in Jamaica, New York, or at an 


; 
| 
| 
| 
| 
| 
| 
| 
| 
| 


army facility outside the United States. In response to an 
inquiry by Mr. Salzmann, the board gave his the option of 
reporting to Livorno, Italy on May 27, 1970, for pre-imnduction 
processing. On April 30, 1970, Mr. Salzmann wrote the Local | 
: | 


Board to explain why he had discontinued his rabbinical work 


anal 


and to inquire whether he would still be eligible for a IV—D 
classification if he resumed his studies. He requested a 
specdy reply before his scheduled physical in Italy. He was 
advised to have a school submit verification of his student 
status and to report for the physical examination as 
scheduled. 


Mr. Salzmann did not report for the physical 


“his failure "to show up at thé physical.was. . .due to 
the shortage on my part of the necessary Dollars required 
to undertake such a trip." His letter elaborated on his 
financial inability in some detail. Nevertheless, the board 
natenne him to report for induction at Fort Hamilton, New 
York on January 18, 1971. In early January Mr. Salzmann 
informed the board that he still did not have adequate 


means to travel abroad. He also explained that his departure , 


from the United States and residence in Israel was not a 


examination in Italy and he informed the local board that | 
| 
i 


means of avoiding military service. He told the board that 
he expected to be required to serve in the Israeli Arny 


in the near’ future and expressed the hope that such service 


| would eradicate any legal difficulties arising from his 
| draft status in the United States. His letter read in 


part -as~ follows: 


Furthermore, I wish to bring to the attention 
of the Board that my wife and I. upon coming 
to Israel, have decided to make our permanent 
home here. This decision was the culmination 
of many years of education and training in 
this direction and was, I believe, a perfectly 
natural and legitimate one on our part. We 
came here not with the desire to escape our 
former obligations and ties, but, rather, to 
enter into new ones, closer to our hearts, 
here in our ancient homeland, Israel. 


Having made the decision to remain here I will 
be required in the near future to serve in the 
Isracl Defence Forces, an act which I concider 
[sic] to be my personal duty as a Jew. 


I therefore appeal to the Board to reconsidé 
my case and grant me an extension until such’ 
time as I will be inducted into the Israel 

Defence Forces, at which time I hope my case 

can be closed legally. 

He wrote again in 1971, te remind the board that 
he had never -iserted an intention not to comply with his 
obligation to report for induction, but had instead 
informed the board of his financial inability to make an 
overseas trip. Despite his repeated explanations that 
finances prevented him from traveling to either the point 
of physical examination or induction, the government never 
tendered any travel assistance, even though there was a 


regulation formalizing the existence of such assistance 


vv 


June 14, 1971, approximately a year before Mr. Salzmann 


was indicted. Local Board Memorandum No. 73, Par. 

7(a) (1) (1971), 4 Sel. Serv. L. Rep. 2190:2, stated that the 
military may provide transportation from the United States 
air base closest to the overseas residence to the processing 
center. 

On February 3, 1971, the local board filed a 
delinguent registrant report referring Salzmann for 
prosecution. Nearly seventeen months later, tin June of 
1972, Mr. Salzmann was indicted for his failure to report 
for a physical examination and induction. 

Defendant wrote the Assistant United States 
Attorney to explain once again that lack of money prevented 
him from’ appearing. He had not run away from his American 
military responsibilities, he said, but to the contrary, 
had always kept his board informed of his whereabouts. He 
further explained that his actions were a result not of 
flight from responsibility but 

the culmination of many years of Zionist 

training. . . .I therefore consider it an 

insult to treat my case as if it were of 

one who ran away at the last moment to a 

neighboring country or one who deserted the 

Army. On the contrary, T did not run away 


from America but went to Israel for possitive 
reasons. 


He stated again that he expected to serve in the Isracli 
Army and hoped that that would change his eligibility for 
service in the American Army. As he anticipated, Mr. 
Salzmann did serve in the Isracl Defense Forces. 

Under a procedure approved by the Second Circuit 


in United States Vv. Weinstcin, 511 F.2d 622, 629 (2a Cis. 


1975), Mr. Salzman although still residing abroad, asked 


Professor Louis Lusky to represe) in A motion to dismi 
. . 


was then heard. Evidence, including the full selectiv 
service file. was introduced. 


in related selective service 


the court. See United States 


(E.D. N.¥. 197 5) . 

bike LAW 

Before analyzing the 

to a speedy trial, it is ‘appropriate to first discuss the 
rights attaching to defendants under the series o 
Trial Plans that have been in effect.while Salzmann has 
been under indictment. In some ways the Plans have expanded 
the constitutional guarantees and they provide an independent 


: 
: | 
basis for decision permitting avoidance of the constitutional 


a TTA SLT srt: 
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issue. Ashwander v. TVA, 297 

466, 482-84, 80 L.Ed. 688 (1936) (Brandeis, J., concurring). 
Neither party has raised the issue of whether the various 
Speedy Trial Plans were validly adopted. Their validity, 
therefore, will be assumed for the purpose of examining 
Salzmann's claims. Following analysis of the Speedy Trial 
Rule issue we turn to a Giscussion of the Sixth Amendment 
right. We then consider whether this is an appropriate 

case to invoke the Federal Rules of Criminal Procedure Rule 
48(b) power to dismiss for unnecessary delay by the government 


Final’y, we briefly consider the special speedy trial statutory 


i 
requirements applicable to selective service cases. 
° A. Speedy Trial Rules 


Enthusiasm for Speedy Trial Plans that would 4 


define with sune precision the outer limits of permissible 


Gelay grew in the sixties as trial delays, attributable to 


| 
| 
| 


many factors, were increasing dramat ically. The Administrative 


statistics on the time that elapsed between the filing of 


the criminal information or indictment and the final dis— 


Office of the United States Courts began in 1963, to kecp | Y 


position at the district court level. The chart below 


indicates that the length of the median time interval from 
filing to disposition climbed fairly steadily from 1963 


| to 1972, more than doubling during that period. 


Typo of diepestiten 
snd ricdian thoae - <p 
Interval 06 097 ° 19 1970 sen 


DUR ccccecvod 2 


Median 
Ginouths) 


Notre. Vaciudes Dusteict of Columbia and the teritories of Canol Zone, Cua and Virgin Istands 


1975 Annual Report of the Director of the Administrative 


Office of the United States mene 264, Table 54. They are 
median figures; delay in thousands of cases was and is 
many months greater. 

Part of the slight decrease in delay in the last 
few years has been attributed to the various Speedy Trial 
Plans in effect. Id. at 265-66. But part is also duc to the 
decrease in selective service prosecutions. As the 


Director of the Administrative Office noted: 


: The number of months from filing to 
disposition of a defendant has been decreasing, 
primarily as a result of the decline in the number 
of Selective Service Act cases, which have a high 
number of fugitive defendants. These cases } 
when disposed of generally have a large span of time 
from filing to disposition. 


The lengthening of delays in the 1960's is als 
‘consequence of a continued ard substantial rise in the 
number of cases, both criminal and civil, filed in the 
@istrict courts. It is noteworthy that between 1960 and 


1970, the number of criminal cases filed rose by approximately 


to deal with the delay this burgeoning caseload entailed, 


particularly since there has been no equivalent increase 


one-third. Id. at 189, Table 13. Courts were i11-equipped 


| 
| 
in judgeships. Id. at 188. | 
The Supreme Court had dealt with the Speedy Trial | 
Clause of the Sixth Amendment only infrequently, most of the 


@ecisions having been handed down in the last two decades. 


| 
Lower courts were frustrated in applying the Clause not | 
only because of the paucity of appeliate rulings but also ' 
| | 
because of the nature ofthe guidance. Until the watershed 
decision in Barker v. Wingo, 407 U.S. 514, 92 S. Ct. 2182, - | 


33 L.Ed.2da 101 (1972), the Court dealt with the cases on an 


guidelines. In Barker the Court anncunced various balancing 


“ 


ad hoc basis, making no attempt to lay “own detailed | 
factors that must be weighed in deciding whether the right | 


has been violated. Valuable as such a sophisticated test 


however, it reduces predictability 
problems in decision making for the gov 
and courts 
The House Report on the Specdy Trial Act of 1974 
noted the necd for legislation in order to enforce the 
Sixth Amendment. 


The [Judiciary] Conmittee finds that the 
adoption of speedy trial leg: ] 

necessary in order to give real meaning 

to that Sixth Amendme: i Thus far, 

. . ethe decisions of the Supreme Court 

[have not provided] the courts with 


slation is 


‘adequate guidance on this question. 


The Supreme Cow 
tive snd depend 
pane Instanec , 
of the richt. 1h ever, 
heen held net to vie! 
‘Purker v. Winae. 407 
termining whether the ry; 
defendant: length of dela 
assertion of his right. and yu 
ancing these fav > and ¢ 
cases 1 is a diffienlt hee 
ar the eximina 1 aust tice svst 
forces the legitimacy of ¢ 
W ith Te ye ‘ct to provie ling y iff Cl tin iG period ; in which 
ant must be brought to trial. Yourt in Larker admitted that 
a ruling cask jiave the virtue of clarifying when the right is 
fringed and of simplifying the courts’ application of it, Hiowever, the 
Courtsaid: . 
But such 2 result would require this Court to engare in Jegis- 
Jative or rulemaking activity, rather Chan in the adjudicative 
process to which’ we should confine our efforts. J@ at 525. 


H. R. Rep. ‘No. 1508, 93d Cong., 2d Sess.,s 1974 U. S. Code 


Cong. & Admin. News 7401, 7404-05. 


Despite the Supreme Cour -'s hesi 

detailed rules, lower courts have not felt so consti 

been under indictme 
the Eastern District of New York has operated under cour 
promulgated speedy trial rules. The Second Circuit Rul 
Regarding Prompt Disposition of Criminal Cases were 
effective as of July 5, 1971. Mr. Salzmann was indicte 
almost a year after, in June of 1972. Since ihe indict: 
two other sets of rules have been in force. On April 
the Plan for Achieving Prompt Disposition of Criminal Cases 
which was passed pursuant to the requirement of Rule 50 (b) 
of the Federal Rules of Criminal Procedure, went into effect. 
And from September 29, 1975, the Interim Plan of the United 
States District Court for the Eastern District of New York 
Under the Speedy Trial Act of 1974, has governed court 
practice in criminal cases. As of July 1, 1976, a 
Transitional Plan was effective. 

Each of these sets of rules contains a serics of 

similarly worded relevant provisions. Each requires the 
government to be ready for tridl by six months or less after 


indictment unless an enumerated exception applies. All 


eee 
sets of rules also permit an exception for delay due to 
a defendant's unavailability. Before singling out these 
and other pertinent provisions and analyzing them, it will 
be helpful to review the history of these sets of speecy 


trial rules. An understanding of their genesis and of 


————— ne 


the goals of the courts and judicial bodies that approved 
them assists in the application of specific rules. 

1. History of Speedy Trial Rules 

a. ABA Standards 

The texts of the four sets of rules that have : 
been in effect in the Eastern District since 1971 share a | 
common origin. The basic structure of the plans and much | 
of the language was first available in the "Standards 


Relating to Speedy Trial," a report of the ABA Advisory 


Committee on Criminal Trial. The tentative draft of the 


Standards, which was published in May of 1967, was approved 


| 
. 
i by the ABA House vf D.tegates in February of 1968. 
The drafters of the Standards, like those of all | 
subsequent Plans, recognized that dual interests are at | 
stake in speedy trial rules. A speedy trial is ot only | 
e in the interest of the defendant, but also in the interest 
| 


of the public. The Standards “effectuate the right of the 


—- _-—_——— 


—— ined een 


tA det Ee 


+ 


accused to a speedy trial and the interest of the rublic 


in prompt disposition of criminal cases. .« - o" A.B.A. 


i | Standards Relating to Speedy Trial 1.1 (Approved Draft 
1968). 
Apart from the express recognition of the benefits 
| of a speedy trial to the publi and defendant, the ABA | 
| committee left a legacy in the formulation of rules far 
, 
.ptricter than the constitutional requirements as defined 
| by the then current case law. It recommended that courts 


adopt a maximum delay | sriod, even for cases of non-incarcera— 


tion, and rejected suggestions that the defendant show tl 


| 

| 

| government's delay had been purposeful or oppressive 

Pollard v. United States, 352 U.S. 354, 361-62, 77 S.Ct. 481, 
486, 1 L.Ed.2d 393 (1957), or that it have prejudicc.. che 


| 

| 

| defendant, United States ex rel . Solomon v. Mancusi, 412 
| S.ct. 269, 24 L.Ed. 2d 236, (1969). 


This ABA approach relied upon an asswaption not previously 
I y 


‘ 
F.2d 88, 90-91 (2d Cir.), cert. denied, 396 U.S. 936, 90 
recognized-.that any delay is prejudicial to a defendant | 
and that a @clay of a specified period is so manifestly | 


prejudicial as to require dismissal of the indictment with 


prejudice absent an acceptable excuse. The Committee's 


~ 
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adoption of absolute discharge of the defendant barring any 
future prosecution for the offense charged was a fairly 
radical proposal, but "the only effective remedy" in the 
view of the Committee. A.B.A. Standards Relating to Speedy 
Trial, Commentary to 4.1 (Approved Draft 1968). 

States v. Furey, 514 F.2d 1098, 1105 (2a Cir. 1975). 

ot. Amsterdam, Speedy Criminal Trial: Rights and Remedies, 
27 Stan. L. Rev. 525, 537 (1975) . Furthermore, the abandon- 
ment of any requirement that the defendant demand his right 
to a speedy trial shifted even more of the responsibility 
for a prompt trial to the government. See, e.g., United 
States v. De Masi, 445 F.2d 251 (2a Cir.), cert. denicd, 

404 U.S. ,882, 92 S.Ct. 211, 30 L.Ed.2d 164 (1971) (3-1/3 
year delay plus 4 year Be NN ee oe he Snex not improper). 

A defendant's silence even over a prolonged period would not 
bar a motion to dismiss the indictment on speedy trial 
grounds. The Standards permitted the government to claim 
that the defendant had wa’.ved the speedy trial claim only 
after the defendant pled guilty or proceeded to trial. 

b. 1971 Second Circuit Rule. 


4 


It was not long after their publication that 
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| the Standards bore fruit in the Second Circuit. The Court 


i os ane 


tot wie. 8 BA. Fhe 


of Appeals in 1971, acting on its own initiative and relying: 
on its interpretation of its own supervisory powers and 
28 U.S.C. § 332, issued the Rules Regarding Prompt Disposition 
of Criminal Cases in federal courts at the close of an en 
banc decision rejecting a state prisoner's habeas corpus 
petition. United States ex el. Frizer v. McMann 
1312 (2d Cir. 1971). The petitioner had pressed a Sixth 
Amena@ment speedy trial claim after ten and a half months 
° , 

had elapsed between indictment and trial. Although the 
court rejected his claim, sitting as the Circuit Council 
$t ennunciated Rules for the federal district courts of 
the Circuit. The Rules went far beyond the constitutional 
right in, some respects. 

As suggested by the Standards, the Rules prescribe 
a maximum period for prosecutorial delay, and eschew any 
requirement that a defendant show prejudice or make a timely 
demand in order to invoke the protection of the Rules. 
government's failure to abide by the Rules warrants disnissé 
of the indictment. But in two signifcant ways the Rules are 
narrower in scope than the Standards. The Rules proscribe 


government delay alone and they permit a six month delay. 
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The ABA Standards were drafted to cover trial 
delay generally, no’. just delay due to prosecutorial 
inaction. Thus, the Standards also gave relicf to defendants - 
whose trials were delayed by such factors as court congestion. 
In contrast, the Second Circuit's Rules focused primarily, | 
{if not exclusively, on delay duc to the conduct of the | 
aecignenthtnis, despite the fact that only a limited number of 


reasons for delay cited by the court are attributable to the 


(2a Cir. 1973). In the course of the Frizer opinion the 


Second Circuit summarized 18 major causes of delay in crimina 


prosecution. United States v. Infanti, 474 F.2d 522, 528 | 
1 
| 


cases in New York State, four of which were due to the 
prosecution. The court reported a New York Judicial 
Conference finding that personnel shortages in district 


attorneys' offices, part-time assistant district attorneys, 
part-time district attorneys in some counties, and ad- 
journments sought because of non—appearance of key witnesses 
and police officers were the primary reasons for 

court delay attributable to the prosecution. United States 


ex rel. Frizer v. McMann, 437 F.2d 1312, 1314-15 (2d Cir. 


1971). Only the first and last of these reasons would be 
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applicable to delays by the United States. In shifting the 
emphasis from trial delay to government readiness for trial, 
and at the same time, adopting the ABA remedy for failure 
to abide by the rules, i.c., Gismissal, the Second Circuic 


placed a significant affirmative duty on the governme! 


This duty is of particular import to Mr. Salzmann since 


there is no indication of any active resistance on his part 


to prosecution. He notified the government that financial 


7 
. 


restrictions alone made it impossible for him to appear, 
both for induction and for prosecution. 

The other significant change from the Standards 
to the Rules Regarding Prompt Disposition was the choice 
by the Second Circuit of a six month limitation on delay. 
The a@rafters of the Standards had refrained from sciecting 
a time frame; but six months was at the outside of the 
range of figures outlined in the Commentary to Rule 2.1. 
The President's Crime Commission proposed that the period 
from arrest to trial be not more than four months. 
President's Commission on Law Enforcement and Administration 
of Justice, The Challenge of Crime in a Free Society 155 


(1967). Nevertheless, the Rules are consistent wit! 


{ 


/ 


/ 


| 


| 
| 
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the Standards in designating a period beyond which further 
delay will be considered inherently prejudicial. 

The Circuit Council considered the heavy burden it 
placed on the government necessary in light of the public 


interest in prompt’ disposition of cases. 


The public interest requires Gisposition of criminal charges with all reasona- 
ole dispatch. The deterrence of crime by prompt prosecubion of charges is fius- 


trated whenever there ts a delay in the disposition of a case which is not re- 


quired for some good reason, ‘The eeneral observant of law rests largety upon 
a respect for the process of law enforcement. When the proegs } slowed G 


} 
i 


by repeated delays i the disposition of charges for which there is no good 
frcason, public confidence ts series ls eroded. 
Statement of the Circuit Council to Accompany Second Circuit 
Rules Regarding Prompt Disposition of Criminal Cases, New 


Federal Court Rules 4-25. 


, Ce Federal Ru.ecs of Criminal Procedure Rule 
50(b) Plan 


Rule 50(b) of the Federal Rules of Criminal 
Procedure inaugurated the first national effort at specdy 
trial rulemaking. meatted by the United States Judicial 
Conference, and submitted to Congress by the Supreme -ourt, 
the Rule has been in effect since January, 1973. It directs 
each district court to “prepare a plan for prompt aisposition 
of criminal cases." Pursuant to Rule 50(b), the Com 
on the Administrat son of the Criminal Law of the Unite 


States Judicial Conference prepared a Model Plan whic’: was 


ce te eas —— 


| 
| 
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| 
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submitted by the Administrative Office of the United States 


Courts to each district court, but each district had the 


option of preparing its own plan. 

The Eastern District Plan, which became effective 
on April 1, 1973, contained only minor variations from the 
Second Circuit Rules then in effect. As a result, the 
Eastern District Plan imposed a sty er standard on the 


‘government than the Model Plan. For instance, the Model Plan 
contained no mandatory sanction for failure to provide a 
speedy trial, other than the release of incarcerated 
daefendants from custody. Rule 50(b) Model Plan § 4, Hearings 
on S. 754 Before the Subcomm. on Constitutional Rights of 
the Senate Comm. on the Judiciary, 93d Cong., 

at 219 (1973). In contrast, the Eastern District Plan 
provided for dismissal with prejudice when an unexcused 
delay exceeded six months. While the Model Plan suggested 

a six months maximum delay period, it allowed the court to 
grant continuances whenever it was satisfied that the 
"Snterests of justice" would be served. Rule 50 (b) Model 
Plan § 3, id. at 218-19. The Eastern District Plan contains 


specific exceptions to the six months rule, and thereby 


severely restricts the court's discretion. All 50(b) Plans 


are similar, however, in “that they place an affirmative 
duty on:the government to bring the accused to trial." 


Un 


ited States v. Rodriguez. 497 F.2d 192, 178 (Sth Cir. 


ne 


1974) 


The Subcommittee on Crime of the House Judiciary 
Committee had deferred drafting its own speedy trial rules 


until it could assess the implementation of the Rul 50 (o) 


Plans Relying heavily on a critical report pref ired by 


Professor Daniel J. Freed and Mr. Andrew.H. Cohn of Yale Law 
School, the Subcommittee concluded that "Rule 50(b) and 

the Model Plan adopted by many district courts is an 
inadequate response to the need for s seedy trial, in that it 
encourages the perpetuation of the status quo." H. R. Rep. 
No. 1508, 93d Cong., Sess. 974 S. Code Cong. & 
Admin. News 7401, 7406. The Freed report had reviewed 92 
district plans. In suwwnary it found that 


| 

: . . eCirevits differ in the degree of uniformity 
among their district plans, with most circuits 
not enforcing any strict uniformity; the goal 
of the Model Plan that the suggested time 
limits be shortened by the districts is largely 

unrealized; the Model Plan grants broad dis- 

erection with respect to the extensions of 
time limits--a pattern which is followed a = 
most districts. The report further indicates 
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that a comparison of actual court proceeding 

time and the Rule 50’»b) plans for 20 districts 

shows that a strong rrelation cxists between 

the time limits ado} ved in the districts and 

the prevailing norm at the time of adoption. 
Id. As a result of disappointment with Rule 50(b), Cong 
adopted the Speedy Trial Act of 1974. 

ad. Speedy Trial Act of 1974. 

In all but one respect the Speedy Trial Act of 

1974 imposes a much heavier burden on the government to insure 
a prompt trial than any of the Plans that have been in effect 
in the Eastern District. The Act shortens the time span of 
permissible delay generally, not just prosecutorial delay. 
But at the same time the Act introduces remedial flexibility 
by allowing a court to dismiss an indictment with or without 
prejudice as circumstances indicate. 

The limitation of the period of acceptable delay 


and the increased score of the Act indicate Congress strong 


bias against delay in bringing defendants to trial and its 


concomitant willingness to place a heavy burden on the govern- 


ment, both the prosecutor and the court, to insure a speedy 


trial. Specifically, the Act provides that an indictmence must 


be filed within thirty days from arrest or service of su 


The arraignment must be within ten days following indictment 


ee 
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ana trial must be within sixty days thereafter. To allow | 
the courts to fully comply with this 100 day time period, o 
however, the Act does not become fully operative until 
five years after it takes effect. As a result, 


month interval permitted under the 50(b) Plan will be only 


gradually reduced to 100 days. | 


An even more impressive indicat ion of the strengt 
onal disapproval of ‘de ‘lay is the return to the 
of the A.B.A. Standerds. The Speedy Trial Act 
not merely require prosecutorial saathiaiels like the 
Second Circuit Rules and the 50 (b) Plan but it mandates 
prompt trials generally. See United States v. Furey, 514 
F.2a 1098, 1101 (2d Cir. 1975). DéTays due to the court 
and the defense are dealt with legislatively, along with 
prosecutorial delay. In fact, the Act explicitly forbids 
a judge from granting a continuance due to court calendar 
congestion. 18 U.S.C.A. § 3161(D) (8) (c). The Act also 
takes a much firmer line against the prosecution than 
previous plans by, for example, removing failure to obtain 


available witnesses as an excuse for delay. Id. These two 


provisions are examples of the Congres: ional decision to 


hd 


ns 
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restrict the excuses for what may be termed neutral factors 


like court congestion; they are no longer acceptuble. In 
its discus: of its rejection of calendar congestion 
and unobtained witnesses as excuses for delay, the House 
Report on the bill eventually passed as the Speedy Trial 
Act noted the hard line it was taking against what it 
termed “institutional delay." It reasoned that 

- « ethe nature of the concept of speedy 


trial is one which‘recognizes that* 
institutional delays occasioned by _oor 
administration and management can work 

the detriment of the accused. Placing 
prohibition on the granting of continuanc 

for these reasons serves as an incentive 

to the courts and the Government to effective- 
ly utilize manpower and resources so that 
defendants may be tried within the time 
limits provided by the bill. 


H. R. Rep. No. 1508, 93d Cong.. 2d Sess., 1974 U. S. Code 
Cong. & Admin. News 7401, 7426. See Steinberg, 
Right to Speedy Trial: The Constituticnal Right and its 
Applicability to the Speedy Trial Act of 1974, 66 J. 
L. & Criminology 229, 235 (1975). 

To balance the breadth of the Act's prohibition 


against delay, the remedial section of the Act explicitly 


provides courts with greater flexibility than any of the 
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| 
| 
| 


predecessor Plans and perhaps even greater flexibili 
is allowed by the Constitution. 

States, 412 U.S. 434, 440, 93 S. 

56 (1973); H. R. Rep. No. 1508, 

U. S. Code Cong. & Admin. News 7401, 7430. 


Amsterdam, Speedy Criminal Trial: Rights and Re 


L. Rev. 525, 535-37 (1975). The Act requires 


court to dismiss an indictment after a dcfendant fails to 
be indicted or tried within the time set by the Act. 


But the dismissal may be either with or without pre} 
a ] 


eS 
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In making the determination as to which sanction is 


appropriate, a court is required to consider “the seriousness 


| 
| 
| 
| 
| 
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of the offense; the facts and circumstances of the case 
which led to the dismissal; and the impact of a repros 
on the administration of [the Act] anu on the admini 

of justice." 18 U.S.C.A. § 3162 (a) (1) (2). 

Although the Act does not become fully eff< ive 
until 1979, it requires the adoption of Interim Plans. The 
Interim Plan for the Eastern District of New York was 
effective September 29, 1975. With the exception of some 


areas that were not covered in previous plans, such 


sentencing and juvenile procecdings the Inte: 
virtually identical to the ° Plan in effect 
Eastern District since 1973. 

A Transitional Plan, fFfective July 1, 1976, 
has also been adopted pursuant tc the Act. It 


certain degree of discretion to accept waivers, but 


details are of no pertinence since the court has 


. 


the terms of the 1976 Plan, found no waiver by Salzman 
and no valid legal reason for prosecutorial delay. Sinc 
50 little time has elapsed under the Transitional Plan 
we treat it, for the purposes of this discussion, as 


if it were identical with the Interim Plan. 


2. Application of Speedy Trial Rules to 
Defendant 


All applicable Plans that have been in effect 
since Salzmann was indicted contain similarly worded pro- 
visions that pertain to the circumstances surrounding the 
delay in the adjudication of his case. The Second Circuit 
Rules, the 50(b) Plan, and the Interim Speedy Trial Plan 
contain (1) the basic standard that an ind?ctment must be 


dismissed if the government is not ready for trial within 


following indictment, (2) an exception to 
when » government cannot obtain th 
presence of an y~navailable 
(3) a description of the efforts the « 


presence in a situation th: 


to that of the unavailable 


i.e., when the defenai 

an exception to the basic standard when 
circumstances or excusabl 

a. Government Readiness Requ irement 


Any analysis of wheth« 


has been deprived of his right to a speedy trial as 
< = 2 Pi 


defined by our local Plans must begin with the rule wl 
sets down the basic proposition that unless there is an 
applicable enumerated excep ion elsewhere in the rules, 
the indictment must be dismissed with prejudice if the 
government is not ready for trial within six months from 
the start of criminal procecdings. The Second Circuit 
Rules, which were in effect when Salzmann was indicted, 


embody this standard in Rule 4. It reads as follows: 


4. Ir all case 
the date of the : 
or of formal «! 
indictment), wl 
within such ti 
cause under ru) 
then, upon ¢ 


“opportunity f 


ent readiness rule is contained 
Plan and Rule 5 of the Interim Speedy 


Plan, which are icentical to each other. They read 


‘ 


follows (numbers in brackets ‘refer to Interim Specdy 
Plan): 


>.) All Cases: Trial Readincss and Effect of Non-Coin- 
* pliance. — - 
In all cases the government must be ready 


within six months from the date of the arrest, : 


of summons, detention, or the 
of a formal charge upon whic] 


earliest. If the government 
within such time, and if the def 
with non-capitul offenses, the 

writing, on at least ten days’ notice to the covernment, 
for diswissal of the indictment. Any such motion shall 

be decided with utmost promptness. If it should ap- 

pear that sufficient grounds existed for tolling any 

portion of the six-months period under one or more of 

the exceptions in Rule 5 [6], the motion shall be 
denied, whether or not the government has 
previously requested a continuance. 
Otherwise the court shall enter an order 
dismissing the indictment with prejudice un-— 
less the court finds that the government’s neglect is 
‘excusable, in which event the dismissal shall not de 
effective if the government is ready to proceed to trial 


within ten days. 


A ee EE T_T TT 
ie ee ee 
" 


he Standards bore fruit. in the Second Circuit. The Court 


ene wie 


Ot Hie O.8. 8H. THU ThE 


| 
| 
| 


These Plans would appear on their face to differ from the 
Circuit Rules in two noteworthy respects. First, 
they state that the dismissal of an indictment for 


unexcused government delay shall be with prejudice. ut, 


court interpretation of the Second Circuit Rules had 


established that dismissal under the Rules was also with 


erejudice. Hilbert v. Dooiing, 476 F.2d 355 (2d Cir.) 
(cn banc), cert. denied, 414 U.S. 878, 94 &.C 


L.Ea.2d 123 (1973). Second, tne two more recent Plans 


contain an excusable neglect provision that permits a court 


2 


to allow the government to proceed to trial immediately 
Gespite the fact that no enumerated exception can be cited 
to toll the six-month time limit on delay. This escape 
hatch will be discussed in more detail later, along with 
similar provisions in the Plans. See 

Since Salzgmann was indicted in June of 1972, the 
Second Circuit Rules required the government to be ready for 
trial by December of 1972. When the United States Attorney 
in the Eastern District of New York is ready for trial it 
. | | 
is the United States Attorney's practice to communicate that 


readiness by issuing a written notice of readiness. 


This practice was made mandatory by the Second Circui 
in’ United States \ ierr>, 478 F.2d 386 (2a Cir. 1973). 
The court in Pierro stated it would be 


inconsistent with the intent of the Circuit 
Council. . .and with sound public policy, 

to free the Government from the respons ibility 
of communicating its readiness for trial to 
the court. 


478 F. 2d at 388. Govesnment issuance of a notice of 


readiness eliminates the necessity for an evidentiary 
hearing t+ determine whether in fact the saeaaanas was 
ready for trial within the six-months period in those 
cases Which go to ial after the period has run. The 


notice also assists district courts in control of their 


calendars. And, ultimately, it is the district‘ courts' 
ability to control their calendars efficiently that will 
determine if the objectives of the Ruies can be 

achieved. The government has yet to file a notice 
readiness in the Salzmann case. As a result, unless the 
six-month period is tolled by one of enumeré xceptions 
or the government's eqlect is excusable, the indictment 


must be dismissed. See, £-G-. United States v. Fic 


501 F.2d 1356, 1358-59 (2a Cir. 1974); United States 


414 U.S. 1012, 94 S.Ct 


b; Requirement that Government Ex 


Diligence to Obtain Unavailable 
All three Plans toll the 


eady 


delay is 
the defendant The Secon: 


exception in Rule 


‘5S. In computing the time 
government should be ready for ial under 
rules 3 [incarcerated defer 
the following periods 


which the 


and 4, 
excluded: 


. . 7 


(ad) The peri 
the defendant. fer 
fion is unknown and 3: 
prosecuiion or 
fendaui should 
but his prsence f 


The 50(b) Plan and the Interim Speedy Trial Act 


an almost identical exception in Rules 5(d) ane 


respectively. The only major variation is the shortening 


of the definition of an absentee to read: 


A def« 
whenev 


In short, 


* 


wel: t 
mncant 


er his 


the rul 


location is unknow 


Giligently ker 
Attorney infor: 
da 


definitions 


AGcfendent 


yet 


due 


The 


* 


unavailab 


known 

be o} 

apper 
Rule 10a) (3) 


Salzmann has 


to pro uc 


pr¢ “—V 


then 
‘ 
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V 


is unab 


e labelled unav 
Plan effective 
defini 


further to tho 


It reads 


a133C 


ring 
no indication 
he government 


no record that 
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hoc 
whose 


government hus made any effort, beyond indicting the 
defendant, to procure Salzmann's presence. The crucial 
phrase in the definition of unavailability remins, 
therefore, the due diligence clause of the predecessor 
Plans. Because the government has not demons trated that 
it could not have obtained Salzmann's presence in the 


United States, both before and after indictment, the 


government's failure to do so anounts to a failure to 
. 


exercise due diligence. As a result, this exception cannot 
be relied upon by the government to toll the requirement 
that it be ready for trial within six months of indictment. 
In almost every piece of the correspondence that 
Salzmann. had with the government following the scheduling 
of a pre-induction physical, he alluded to his financial 
inability to travel abroad. In his letter of December 
17. 1970, for example, he explained his inability 
to show up at the physical was. . -due to the 
shortage on my part of the necessury Dollars 
required to undertake such a trip. This is 


also the reason for my continuing failure to 
appear at said physical examination. 
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Although I work at present TI get pai only 

in local currency and a trip abroad must be 
paid for in Dollars bits 

tax is levicd. The money that nake is bar¢ 
enough to support my wife and m we find 
it quite impossible save enough money in 
the immediate future for such a large expense 


He concluded the letter with the plea, futile as it turned 
out, that the government "take my situation into account." 


On January 6, 1971, Salzmann answered his notification to 


. 


report for induction with the following explanation: 


I wish to form the Board that since TI am 
in Israel : > no means at my disposal to 
appear at the Exc and Entrance 
Station at fort Hamilton at the time and 
date specified. 


And again, he wrote on February 13, 1971: 
Please be advised that at no time did I 
assert that I have no intention of complying 
with my obligation to report for induction. 
I did, however, mention that my financial 
situation does not at this time allow me a 
trip to the United States. 


Despite Salzmann's repeated explanations that 
finances prevented him from leaving Israel for either his 
military obligations or court proceedings, the government 


neglected to inform him of the travel assistance it had 


at its disposal. On June 14, 1971, approximately a year 


befoxse the indictment, the rules for processing 
registrants were significantly liberalized by a 


of Local Board Memorandwna No. 73. 4 Sel. Serv. 


2190. The 1971 revision required that overseas 
{ 


overseas 
revision 
L. Rep. 


registrants 


be provided with a Transmittal Letter for Delivery for 


Induction informing them of the assistance available to 


transport them between their overseas residence 


and the 


overseas preliminary processing po‘nt, and between the 


and the continental United 


Examining and Entrance Stations. The Men 


. 


\orandum 


instituted a flexible system of aid combining military 


and commercial transportation. It ordered the A 


rmy Area 


Commander in whose jurisdiction the oversea registrant 


resided to 


(2) Author:zc ‘eensportation of registrant from United States 
military air base closest to his place of overseas residence to collecz 


tion point if required. 


— 


(3) Advise registrant of the name and location of the military 
air base and flight information ior his transportation to the collec- 


dion point and iurnish him necessary travel authorization. 


Local Bd. Memo. No. 73, @ 7(b), 4 Sel. Serv. L. 


2190:2. 


tf the 


Rep. 


registrants [were] not found acceptable for 
induction into the Armed Forces during 
processing at the collection point [, then] 
registrants who were delivered to the collection 
point shall be authorized return air trans- 
portation when requested, 


Id. § 7(b) eee Those registrants 


induction, however, would be provide: 


with necessary Travel Orders or MAC Trans- 
portation Requests for return to the .conti-~ 
nental United States and advice of parti- 
cular flight arrangements.’ 

Id. JF 7(b) (8). Once in the United States 


were to report to their appropriate local board, which 


would provide 


- Transportation by commercial or other 
expeditious means ... to... . Amned 
Forces Examining and Entrance Station. 


ra. ¥ 7(c) (2), (3). If the registrant failed 


to qualify for induction into the Armed 
Forces [, then he) may elect to (1) be 
released from Armed Forces Examining and 
Entrance Stations or (2) request air trans- 
portation back to initial place of report- 
ing for delivery or collection point estab- 
lished by the Army Commander of the area of 
jurisdiction. ... 
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rant elects to t: returned over- 
seas, the AFE Cr mmander will prepare 
Military Travel Authorization for return from 
Port of Aecrial Pee rkation to overseas point 
at which registrant reported to Army Area 
Commander for delivery for iasuetson, 

Commander will also provide registra 
commercial transportation ticket or 
authorization furnished by aligned } 

for his return to local board. 


When the regist 
} c 
Ps ~~ 
l 


Id. ¥ 10. 


In summary, the Memor andum provided a con 


intricate system of transportation for overseas regist 


like Salzmann to and from processing point 


that the Memorandum went into effect afte: 


dates for Salzmann's physical examination 

but the Memorandum was nevertheless highly pertinent to 
him because of his continuing duty to report for pre- induct 
32 CFR 1628.10(b) (1972) provides in part: 


/Repardiess of the time 
when or the circumstances 
a registrant fails to report 
forces examination wh 

do so, it shal) tnereal 
duty from day to Gay 
forces examination to his lo 

to cach local board whose area he ent*rs 
or Jn whose areca he remains, 


Ol 


tet wi---@.9 Se Tow 2463 


4 


if the Memorandum had never existed, the 


. 


government was probably under an obligation to provide 
travel assistance for needy Americans it ordered to retur 
abroad. A failure to do what is 


Cf. A.L.I. Model Penal Code §& 


Adinittedly, it was Sz 1's duty to fulfill 
military obligations. But it is very ha: sh not to give 
necessary assistance in the performance 01 his 


especial whe qaS - actively avoiding his 


and when travel assistance in the form of free space 


: 


would have been relatively easy to 
in the interests of both the country and the 
citizen that the government lighten the burdens it 


on its citizenry whenever possible. 


In another situation in which Americans have 


——<—<—<$<———————___—_—_—__—_—_—_—— 


an obligation to their country, that is, appearance 
pursuant to subpoena, the government has taken pains to 
provide assistance to those living abroad. There is a 


statute ensuring that travel expenses will be tendered to 
Americans living abroad who are subpoenaed to appear as 


witnesses i United States. 28 U.S.C. § 1783 


In United States v. Danenza, 528 F.2d 390 (2a Cir. 197 


»sssary predicate to a 
finding that jrand j\ yas in civil contempt 


~ 


for failure to col ply with the subpoena. How much mor 
ortant to tender travel : .¢ when it will allow 
the recipient to fulfill his military 
it will ensure his cons 
The phrase “due diligence, 
meaningful content must at the very least 
responsibility of the government to 
respond intelligen 
Gisposal a means of procuring a fendant's presence with 
a minimum expenditure of effort, ere the effort 
only have entailed informing the defendant of an exi 
government program of travel assistance, then due diligence 
must require the government to make this effort. The 
government cannot complain of the defendant's continued 


unavailability when the government chooses not to employ 


means readily at its disposal to procure his presence. 


See United States v. Estremera, 531 F.2d 1103 (2d Cir. 


(government's mistaken reliance on deportation rather than 


- 


extradition did not negate good faith). Cf. United States 


ee es eee ene -- 


(2a Cir. 1975) (period a 
defendant's location Canada from disappearance 
in Florida excluded) 


Ir -tead of 


government has responded to Sal: s speedy trial rule 


claim as 


We . . . do not believe tnat a fugitive oe fenaa 


£ . : Yanrived of 
may asscrt a claim that he has been, dep? ived 0 
his right to a speedy trial. 


Attorney 


nn (Jan. 16, 1975). The 
government's response disregards the Rules’ u1 cctive that 
the government use due diligence to try to obtain the 
d@efendant's presence. By stres: ing that the icfendpant is 
a fugitive, the government seeks to absolve itself from 
making any effort to ebenen his presence for trial. 


Rule 5(d) is specifically a ‘ssed to those situations 


in which the accused is a fugitive and places the burden 


of due diligence on the government nonetheless. 


A 


in cases pr 


decisions, 


pursue him 
the part 
13 Misc. 
defend 
not. . .be const: 
The gov: 
in any meaningful way 
this is a draft case. In a long 
diverse areas of the intricate dre”. laws and accom! 
regulations, courts have required the government to inf 
draft registrants of their options and rights because 
counsel is almost never available prior to indictment. 


This has not only been true in instances of fairly esotc: 


4 


provisions. e.q., Chernekoff v. United States, 219 F.2d 


721, 723 (9th Cir. 1955) (government notice to registrant 


must inform him of his statutory right to summary of 


selective service 


to defeat his request for a classification change 


States v. Dix, 4 Se. 


(requirement 
regis 
for alternat 
privileg: 
421 F.2d 1251, 
registrant wit! 
of needed procedures whe 1e makes known to local board 
desire to claim conscientious object 
613, 615 (S.D.N.Y. 1969) 
(requirement 3 Pe 621.11 imposi uty on local 


board to provide conscientious objector Form 150 inteYrpr: 
as mandatory and fatal to indictment if not fulfilled); 
United States v. Sobc2ar 31 752 (N.D. Cal. 1966) 
(in ascertaining a conscientious objector claim local board 


may not limit it to speci fic, formalized claims). 
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| 
. | 
) | While the regulations and cases just referred 
, Toate 7 ss x | 
| to relate, in the main, to pre-indictment obligations | 
| of the government, a fortiori they apply to the post- | 
‘ 4 | | 
. | indictment period. The government has an obligation, at | 
| the very least, to inform a defendant claiming lack of 
| | 
| sufficient funds to travel to the place of trial, that | 
| | 
} the United States will advance his costs of transportation. | 
Te tee | 
: When the government's action in “he Salzmann cise 
“i 
is compared to its handling of selective service prosecutions 
C | i 
| generally, its unresponsiveness to Salzmann secms part of a } 
z | pattern, rather than aberrational. Selective service casi 
| can tate | 
| are unique in the percentage of long term indictments | 
| pending due to the defendants' fugitive status. The table | 
below shows a dramatic difference between Selective Service 


cases and other cases in terms of the number of defendants 


. 


: in fugitive status. 
; ; 
| 
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UGITIVE DITTIDANTS IN CRIMINAL CASES 
GXE YFAR CR MORE JN Wir DI: TRICE 
AS @ DECE-ErR 3: 1973 YOR SELECT 


4« ’ 


Orrecnase PpeLrenicit 1 


Cases Pending 


~~ ee a 


Postal theft 
Auto theft 
‘ Forgery 


Narcotics 


‘ 


relcective Serv 


Administrative Office of the United States Court, 1974 
Semi-Annual Report of the Director 53. Over 90% of the 
selective service defendants in cases pending a year or more 
were fugitives as of the end of 1973, @s opposed to 64% 

of the narcotics defendants, the next highest category 
reported. The great disparity between selective service 
cases and others suggests that delays in enforcement of 


the selective service laws may have had a disproportionately 


generally National Advisory Commission on Selectiv. Service, 


- 


unfair impact on this categcry of defendants. Sec | 


In Pursuant of Equity: Who Serves When Not All Serve? .19 


(1967); Tigar & Zweben, Selective Service: Some Certain 


selective 


Ae 


our 


~ 
= 
. 
- 
- 


ori ms 


service they have deserted or 


Letter from Ray Atherto: 


anada, June 13 and October 


The current : litio -reaty between the 


States and 


The Convention on Extradition 


Related Prot oO] October 21, 
enumerates iose circumstances under whi 


shall not 


[1961) 14.2 ..T. 1845, T.I.A.S. 


Our treaty with Israe loes not 
country to surren Salzmann either. Even 


does have a draf its extradition treaty 


Extradition 


Other than t 


United St: 


government 


dition, it may be reg 


ra 


Giligence clause to request surrender of the 


Unless the asylum country has explicitly denicd 


> 
ct 


for extradition as a matter of comit (or a reguest 


. 


deportation, which would ordinarily have 


cannot be assured that such a request 


act with 
due diligence. United 


(7th Cir. 1974). Every nation 1as the sovere lk 


under intern: 


£0 elects. 


aff'd, 244 


76 &.Ct, 20 


33 L.Ed.2a 293 (1972) (Marshall, J. 
Digest of International Law 727-28 (19G8) ; 


ae 
é 


Evasion and the Problem of Extradition, 32 

The most widely recognized ground for refusing to 
cooperate with another country's mpts to obtain an 
accused is the recently developed political offense 
exception. See Note, The Status of Political Fugitives 


and Regufees under United ates Law, 2 B'klyn J. Int'l 


L. 264, 269 (1976). See generally 2 A Treatise on 


Titer tational Criminal Law 362 * Bassiouni & 
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igated to seck, throug) 


of the felony def 


It has held, though, 3 : ‘rial case, that 

“two sepa » ‘reig tes" were involved, the former "had 
a constitutional duty ta make a diligent, good-faith effort” 
to obtain the def dant who was incarcerated in the latter 
in order to bring »f to trial promptly, ev 


though it had no leg ‘ight to demand the return of 


defer Smith v. Hoocy, 393 U.S. 384, 393, 89 S. 


ri wi-~-8. 3.60 TOW P5Ed 


But the 


a result 
within ou) d al systen han ji the internat 
Za 2s, 92-350; 
The Court 


infring 


| 


he federa 


government may not always be as powerless to obtain 


eee 


the Court d 
any rate, the Second Ci 
assumed as a matter of cours 
$31 F.2d 1103 (2d Cir. 1976), that the Speedy Tr 


diligence provision required the government 


extradition or deportation of fugitives from foreign nation: 


The Seventh Circuit face the precise issu 
United Stat 


that th 


not cover th ffense did not relieve the 
an effort to have the defendant 
Although the extradition treaty betw 
th> United States does not cover s 
the history informal cooperat 


. 


in producince witives negates any presun 
would have refused to cooperate in returning Salznani 
for trial if he were to refuse to return despite 
of transportation. For example, before 

existed between Isracl and the 3 States, 
deported Sobl« n, a convicted sp) Sce O'Higgins, Dis 


e tom 2069 


The prec 
the government's fi 
the court's order of -May 19, 1976, of 


to the contrary, make it possible for the court 


judicially notice the follow-ng facts 


‘ 


Rules of Evid nee): 


adefoend 


treat Le 


the 


indict¢ 


Servic: 


to rea 


fact 


such 


would have 


sO. 


these findings, due diligence would 


to request Israelis cooperat 


CPt wie--8 3.608.708 7°56) 


deserte 
the 
prosecu 


point for ev 


serve :} } “TI Forces to res 


countries was not o1 a humane policy, also 


government's best 1 st In fact, it may have bes 
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congruent with the national interest that the government 


may: have had very little choice an the matter. 


Whatever the government's reasons for seeking the 


return of war related fugitives less vigorously than other 
alleged felons, whether the reasons are valid or specious, 


the government cannot take further advantage of its policy 


of disparate enforcement by seeking to use the unavail: ability 


exception to the six months trial readiness requirement. 
. 


benign neglect of selective service fugitives is not only at 


odds with the due diligence requirement but also at odds wit 


the Speedy Trial Clause of the Constitution generally, and 
its implementing plans. dint Powell, writing on behalf 
of the majority in Barker v. Wingo, 407 U.S. 514, 530, 
$2 S.Ct. 2182. 2191, 33 L.Fd.2d 101 (1972). strongly 
affirmed that the speedy trial principle "places the 
primary burden on the courts and the prosc cutors to assure 
that cases are brought to trial, ° 

One of the significant effects of the right to 


a speedy trial is the control it exerts on the government. 


The guarantee prevents oppressive conduct on ihe part of 


public officials by limiting their ability to intentionall, 
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withhold a criminal trial. Rutherford v. State, 486 P.2da 
946, 956 (Alaska 1971) (Connor & Rabinowit 


Gissenting in part). As Justice Prennan 


concurrence in Dickey v. Florida, 3°8 U S. 30, 44, 90 S.Ct 


1564, 1571, 26 L.Ed.2d 26 (1970), “the guarantee protects 


our common interest that government prose Sut not pers¢ 


those whom it accuses of crime." 


2 


When the government's failure to act expediticusly 
on Selective Service indictments means that those defendants 


must eventually go to trial without the speedy trial 


protections afforded other deft ndants, the question cf 


selective prosecution arises. The due diligence requir: nt 


should be the same for all defendants regardless of the 


nature of the offense charged. Courts have not been 
receptive to selective prosecution claims in the past. 
But, attitudes are changing. Note, Re viewability of 


Prosecutorial Discretion: Failure to Prosecute, 75 Colun 


L. Rev. 130 (1975). 


sions have shown little tolerance for 


w 
) 
e 
se 
cr 
9 
be 
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unequal treatment of defendants by those in charge of the 


criminal justice system. See, £6 4., People of the State 


of New_York v. Acme Markets,_ fnc;,. 37: 4.¥.20 326+ 334 
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. 7 - a | “* 
and Nat. \ it : ViC trayed fro its custc y 
- = ‘ | | ae | % * = 
pi actict a < : Bed G4 2 1 Ol by C en ng i } 
procecd while he was sce} j cust of his wife's | 
1 ’ - 4 e 
child The INS had not instituted ¢ rtation procecda 
| 
- + 4 ’ + - act £ vot oo 
against alic with criminal reco? fay worse than Lennon's; 
, 
' 
: 
he had been convicted in Britain for } sgion of mc Ne. 
‘ 
. is | 
Lennon suggested that the deportation procecdings were ’ 
MY M4 $ -y , ~>* ar M Y - ” . . { 
instituted to prevent him from participating mM ar istra 
' 


against the Victnam war. Although the court characteriz: 


the selective prosecution claim as "premature * it stated 


that “courts will not condone selective depoxtation bas } 
il . $4 7 " 7 195 
upon secret political grounds. ia. at. . ; 
The discrepancy between the practice cf the | 
government with respect ,to secking the return of persons 
accused of draft refusal and persons accused of other | 
federal felonies, may not be sufficient to support an | 
a : 


independent claim of selective pro: ecution. But it prevents 


the government from asserting that it has proceeded with 


+ 


the due diligence required by the speedy trial plans. 
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it is not any 


delay pe 
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mont hs 


other ju cis 


cannot produce t 
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with respect 
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the tools 


until rec 
incarcerat 
the def 
The Right 
846, 850-5 
Trial Com 

sefore the’ S} 
had begun to take the posit 
diligence to obtain an incarccrat: 
See, e.g... Colermi 


(D.C... Cis. 2 


165 N.E.2d 849 S28. 27: 960). And in Sm 


Hoocy, 393 U 8 rt. $7! . \d.2d 607 (1960), 


the Supreme Court ruled that the prosecuting jurisdiction 
ae | 


must make a diligent effort to obtali ’ ody of a 


defendant incarcerated in another jurisdiction if the 


the gove 


101 (1972): Coleman v. United States, 442 F.2d 
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(p,.C. Cir. See also Rule 8, f£econd Circuit 


Rule 7, E.D.N.Y. Plan; Rule 8, Interim Speedy 


Act Plan. .s Professor David Rudstein has observed, 


In determining whe 


incarcerat 

valid excus 

prosecutin jurisdiction are d 
nd for 


Rudstein, 


the Lower Courts, 1975 


ri Him Od 68 TOM ater 


toll the 

unavailall 

of the gov 

obtain Salzma 

the running of the 

provisions. One such gencra 
excluded periods 

to the absence or unavaila 
generalized sect ic 

It is Rule 5(h) of the Second Circuit 


Plan, and Rule 6(h) of the Interim 


Rule 5(h) of the Second Circuit Rules 


5. Excluded Periods. 


In computing the time within which the 
government should be ready for trial... 
the following periods should be excluded: 


(h) Other periods of delay occasioned by 
exceptional circumstances, 


The subdivisi 


identical in 


1973) 


fugitive 


conside 


i 

i 
ee 
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were to 


covered by one 


inquiry is not 


trie ®ve tow 2tes 


balance the public's and 
prompt adjudication 


by the exception. 


-- (2d Cir. 1976); 


409, 413-414 (2d Cir. 
required by 
rule. 

The 50 
Plan contain 
forth the gov 
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provision permits the government to proceed to trial 
ten days if the government's failure to be ready was 
Rule 4 of the 50b Plan and Rule 5 of the Interim Pan, 
have been q' oted in full, supra, begin by stating that 
government must be ready for trial within six months 
instituting criminal proceedings. If the governm 

the defendant may move for dismissal of 

According to the Rules, the motion 


Genicd if one of 


applics. 


the 


ordez 


Vasion are 


Attoxrne' 


and pe: 


. 3° r. y - PmMmA,NrT , 
prosecu And Salzmann may n 


. 


Amnesty 
The authority of the United 
offer submission to the draft 
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terminated 


rime ed eo Tew 2008 


Military 
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This Justi 
applied that the De; 
‘tive Service 


indictnents. Yeriod between March 1971 and 


February 1972, 1,565 Selective Service defendants were 


convicted, 3 “qu cd, and 2,021 had their 


dismissed. > sh dictment dismissals were due to 


rime 63.¢6 toe 


submissio 
¢S iv il i an 


* 


the board h 


prosecution % similé he nation 


affidavi 


District 


Attorney 
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Due to 


tria. there is a secon.3a alternative to prosecutio: 


the United States A 9 longer offer. On 


September 16, 1974, 
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announcing a program for the return of Vietnam-era draft 


evaders and military deserters. As he signed the procla- 


- e -37 


mation he noted that 


The primary purpose of this program is the 
reconcilie ion of all our people and the 
-estoration of the essential unity of 
Amevicans within which honest differences of 
opinion do not descend to angry discord, and 
mutual problems are not polarized by excessive 
passion. 


My sincere hope is that. this is 2 constructive 
step towird a calmer and cooler appreciation 
of our individual rights and responsibilities 
and ovxy cominon purpose as a Nation, whose 
future is always more important than its past. 


Hearings on Review of Agency Practices and Procedures in 


the Administration of the Pres. ential Clemency Program 


Before the Subcomn. on Administrative Practices and Procedurcs 


of the Senate Comm. on the Judiciary, 93d Cong., 2G Sess. at 


‘ 


9 (1974). The White House estimated that there were 15,500 


@raft evaders eligible for the program and ©00,000 Ceserters. 
Of the over 15,0! ~ft evaders, about 4,069 were in 
situations similar to Salzmann's, i.e., under indictment 


ani listed as fugitives. White House Fact Sheet, Program 


for the Return of Vietna? Era Draft Evaders and Military 
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Deserters 1 (Sept. 16, 1974), id. at 12. The President's 


Program permitted a person under indictment to present 
himself to the United States Attoiney before Januar 
31, 1975, a date which was later extended to March 31, 
1975, if he agreed to perform a period of alternate service 
ranging up to two years under the auspices of the Director 
of Selective Service in return for dismissal of the 
indictment sith prejudice. The Amnesty Program ended 
approximately five years after Salzmann failed to appear 
: 

for his pre-induction physical and approximately three 
years after the govern indicted him. 

Detailed examination of the Speedy Trial Plans 


4 


that have been in effect since Salzmann's Andictment 
in¢‘cates that the government has violated Salzmann's 
rights under the Plans. The government failed to exercisc 
Gue diligence to obtain his presence for trial. Asa 
result, four years have passed and a prospective trial 
date is still not in sight. Any circumstances that the 
government may point to in ordex to excuse its neglect 


of this case are far outweighed by the prejudice already 


incurred by. this defendant. 
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734 (E.D.N.Y. 1975), this court rejected a blanket motion to ° 


Gismiss the indictments pending against twenty-six | 
defendants accused of violating the selective service law. 
Appointed counsel urged that their Sixth Amenduent right 

to a Speedy Trial had been violated. The court granted 

the defendants leave to renew the motion individually, | 


however, wnen facts were dcevelop2d in each case that would 
permit the _ourt toe conduct the delicate balancing required | . 
by the Supreme Court in Barker v. Wingo, 407 U.S. 514, 
92 S.Ct. 2182, 33 L.Ed.2d 101 (1972). ‘The discovery 
conducted by defendant Salzmann now makes it possible to 
consider the Sixth Amendme.iit claim. | 

The Sixth Amendn it guarantees that "In all 
criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial. eo « e Ve. S&S. Const. Amend. 


| 
Wie In construing this clause, the Supreme Court has 
emphasized its importance. Beavers v. Haubert, 19€ rt 


77, 25 S.Ct. 573, 49 L.Ed. 950 (1905); Pollard v. United 


eee een “ape ee eee 
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S¢ntes, 352 U.S. 354, 77 S.Ct. 481, 1 L.Ed.2da 393 (1957); 


{ 
' 
| 
17 United States v. Ewell, 383 U.S..116, 86 S.Ct. 773, 15 
1 


c 


Dickey v. Florida, 398 U.S. 30, 90 S.Ct. 1564, 26 L.Fa. 


26 (1970); United States v. Marion, 404 U.S. 307, 92 S.Ct. 


. 


Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 


| 

| 

| 
455. 30 L.E@.2da 468 (1971). Not until the decision in 
‘101 (1972), however, did the Court articulate "the criteria 


by which the speedy trial right is to be judged. 
516, 92 S.Ct. at 2185. In Barker, the Court adopted an ad 


hoc four part balancing test “in which the conduct of bot! 


| 
the prosecution and the defendant are weighed." Id. at 
$30, 92 S.Ct. at 2192. 


| The four factors that must be assessed are: the 


defendant's assertion of the right, and the prejudice to 
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length of the delay, the reason for the delay, thc 
the defendant. Id. at 530, 92 S.Ct. at 2192. The 


a 


| Supreme Court regarded none of these factors as decisive. 


Tri Mi 9-39-66. 70m. 9569 


oom © mee ge ase- ee oe <+0 a ee Ce ne ee pe ee ete oe em mee ++ 


Rather, they are related factors and 
“must be considered together with such 
other circumstances as be 1 . 
In sum, these factors have no tal 
qualities; cour 


sT Adil engage ina 


a@ifficult and sensitive balancing process 


Id. at 533, 92 S.Ct. at 2193. See Moore v. Arizona, 414 


1. Length of Delay 
e 
The length of the delay in the Salzmann case 


i 
| 
t 
U.S; 25, 26, 94 S.Ct. 186, 189, 36 L.Bd.24 183 (1973). 
‘ 
; : ne ; | 
is substantial even though the Sixth Amendment only applies 


to post-accusation delay. Dillinghan v. United Sv.ates, 


-- U.S.--, 96 S.Ct. 303, 46 L.Fdad.2d 2295 (1975) (Per Curiam}; 


463, 30 L.Ed.2da 468 (1971). Discussion of the more than 
two years that passed between the alleged crime and 


| 
! 
| 
United States v. Marion, 404 U.S. 307, 320, 92 S.Ct. 455, 
. . ‘ 
indictment and of the nearly seventeen months that passed | 


between the prosecutor's receipt of the delinquent registrant 


report and the indictment will be reserved for the analysis 


of Rule 4G(b) of the’ Federal Rules of Criminal Procedure 


infra. Cais ann wes indicted in June of 1972. Four years 


§ 


later he has still not been brought to trial. The length 


a a 


of this delay places a heavy burden of justification on 


the government. 
5624 F.2d 834, 849 (D.C. Cir. 1975); 


Geelan, 520 F.2d 585, 587 (9th Cir. 


tt, 504 F.2d 253, 


?. Reasons for Delay 
! 
| 


Salzmann and the government share responsibility 
There is no indication in the record that 
le eny serious effort to return to the United 
States for trial. On the other hand, it would be a dis- 


‘ ! . . . . . 
tortion to classify him a fugitive who hs sought to avoid 
! 


trial. Salzmann emigrated to Israel in 4: Since his 


rabbinical studies in the United Stat . guaranteed him 
exemption from the draft, his assertion chat he “did not 


run away from America but went to Israel" for positive 


reasons, must be accepted. During his residency in Israel. 
he has par in tne Israeli Army and applied for Isra2li 
citizenship. Although Salymann has not traveled to this 
country ‘ meet any military obligations or to make any 
court appearances, he has been conscientious in informing 
the government of his residence and explaining why he has 


5 


not appeared in the States. Time and again he has told 


the government that he lacks funds to travel back to the 


j 
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Barker v- Wingo, 407 U.S. 514, 527, 92 S.Ct. 2182, 2190, 


| 

| The & e Cc t has made clear in its Sr ly | 

| Trial Clause cases that once a acf 14 is indicted, tl 

| government has a duty to act diligent ly to procure the | 

| accused for trial. As J stice Powell expr 1 32% 2h | 
33 L.Ed.2a 101 (1972), “A a fendant has no duty to bring | 
himself to trial; the State has that daty. . + «” 

| This duty even survives the voluntary commission of i 

| ' . 

| criminal acts that place the defendant in the custody of | 

| ‘ ran aes , ‘ * P , 

| another jurisdiction. See, e:Ge. Dickey v. Florida, 392 


| U.S. 30, 90 S.Ct. 1564, 26 L.Ed.2da 26 (1970); Prince v. | 
| \labama, 507 F.2d 693, 706 (Sth Cir.), cert. denied, -~ U.S. | 


196 S.Ct. 147, 46 L.Ed. 2€ 108 (1975); Hoskins Vv. 


Wainwright, 440 F.2d 69, 71 (5th Cir. 1971). aff'd after 
remand, 472 r.2d 158 (1972), rev'd on reh. 485 F.2d 1186 
(1973). In those cases in which a speedy trial claim 

is denied because of the defendant's flight from prosecut ion, 
the courts have been careful to find that the government 


made diligent efforts to locate the defendant. United 


States v. Weber, 479 F.2d 331, 332-33 (8th Cir. 1973)... 
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As:-was clear from th liscussion of the 


Trial Rules yu) ment that 
. . . ® 
Giligence t& btain the presence of unavailable de 
a 
supra, the government : x 1 asons less 


procure fugitive draf iders th: 2] & But 


necd not reach the iss exe shethe: . arnment's 


failure to seek extradition has resulted i crial delay 
so prejudicial to the defendant as to require dismissal. 
In Salzmann's case, the government's failure to respond 


. . 


to his claims that finances made it impossible for him to 


appear in court amounts -to at least negligence. In light 


of this failure to even offer transportation to the 


United States to stand trial, it is hard to contend that 


ra 


the government has made a reasonable, good faith effort to 


procure Salzmann's presence. Sce Strunk v. United 


. 
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(D.C. Cir. 1975) (di 
delays); Unit: 
1974) (same) 
(ist Cir.’ 1974 
311, 319 (D.C. Cix. 

-eting related constitutional 


When interp3 C 


the Supreme Court has given conc’usive weight to the 


government's failure 


to make a reasonable good-faith 


j Sresence t sc sidin abroad. 
effort to obtain the presence of those residing abre 
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to obtain 


Jesten, Comp 
(1975). states that “In all 
shall enjoy t 


for obtaining 


~ - > - > 
S. Const. Amend 


A central problen in the enforcement of this 


Clause is the effort the government must exert to produc 


witnesses for the defe 


use To prevent this Clause from 
becoming a "dead letter," in the words of John Marshall, 
United States v. Burr, 25 F.Cas. - Ss (¢.¢.0.. Vea 


(Marshall, Cir. J.), courts have held that a defendant 


is entitled to demand that a state make a reasonable, 


good-faith effort not only to serve its subpocnas, sce 


den, 461 F.2d 998, 1000 (8th Cir. 


327, 330 (9th 
cert. denied, 393 U.S. 89 S.Ct. 
216 L.Ed.2d 792 (1969), but also to ensure compliance with 
them if the defendant can show some Likelihood that th 


effort will be succ »ssful. See, €.9.-,. Johnson v. Johnron, 
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reasonab 
to require 


People v. 


her nigh 


outside her resid nee) ; ory Process 


%. Rev. 239i. 


Similar cffor 


be made to obtain witnesses 


(10th Cir. 1974); 


Singleton, 460 F.2d 1148, 


(24 Cir. 1972). 
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therefore, that he was unaware of hi: 


speedy trial or of the consequences of his 


demand a trial promp Failure to de 
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wrong suffered by Salzmann. 
In two significant Sixth Amendment cases 


the Supreme Court made clear that it is not necessary to 


find that the prejudice to a defendant was the result of 

purposeful government activity to dismiss with prejudice. 

Strunk v. United Stetes, 412 U.S. 434, 136-7, 9350.6 
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Permitting the delay in the Salzmann case 
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the public interest. The Second Circuit has stated that 
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Cases, insofar as they promote prompt adjudication o° 
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Trial Rules perform for 11 public is only natural since 
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The first two points made by Justice Brennan 
may have less impact in draft cases. The heavy reliance 
in draft cases on documentary evidence in the possession 
of the government means that the capacity of tne government 
to prove its case may not be as seriously hampered in the 
Salzmann prosecution as in some otherx criminal prosecutions. 


United States v. Lavin, 480 F.2d 657 (2d Cir. 1973); 


United States v. Dyson, 469 F.24 735, 740 (Sth Cir. 1972); 


United States v. Golon, 378 F. Supp. 515, 520 (D. Mass. 


cert. denicd, 421 U.S. 99. 95 S.Ct. 1999, 44 L.Ed. 2d 


483 (1975);_United States v. Dancals, 370 F. Supp. 1289, 
1300 (W.D.N.Y¥Y. 1974). Similarly, due to the unique nature 
of the offense and the likelihood of flight, draft evaders 
are less likely to commit other crimes before they are 


tricd than most other criminals. fany of those who avoided 


military service did so fos political reasons rather than 


from any inclination toward criminality. 
On the other han 1. deterrence value of 


5 = , , | , a? 7 4 

prosecut is mu re s ou mpaixe by delay in 
© > } , _- , ) > , - 
a @rrtt c e than in most crimina .) ecut . Thy 

3 | > -_ t y a? 
inorcinats ec] In Selec x cases, con Y to 

y 
’ ‘ 

the exp c ; £‘ Section 4! of Tsti of the “ 
United Stat ' ADS 1 a, why there are 


Se SS SS SS SIS WSIS ST 
‘\ ’ - 
om ° 
—e . ’ ~ - ee -—— hte 


9 
< 


ag 


presently so few convictions and sentences are SO light. 


ee 


In 1975, of a total 1,376 dispositions, 1,147 were 


not onvicted; only 56 were convicted after trial and only 


20 jail terms were imposed. 1976 Semi-Annual Report of 
the Director of the Administrative Office of the United 
States Court 38. 


The end not only of the Vietnam conflict, but 


: - Ny-- - hac m ~~ - Lf eam 
also of the al aft nas made any det rrent valu rom the 
‘ 
an eZ aay eee wae eee SP hae omey ee ee aes ee oe a Das 
prosecution of draft evader: highly Spc ulative. LS may 


be that the draft will be reinstituted, but the prospect 
4 i 


f 


of that in the near future is slight. ‘he proper question 
: i 4 


\ 
C from the standpoint of deterrence is whether the dismissal 


c 


of indictments from the Vietnam period for failure to 
prosecute promptly will encourage evasion of any future 


draft laws. It seems likely that the prosecution policy of 


each conflict, whether it is prompt or dilatory, will hav 


i 


4 


a more significant effect on deterrence than the indictment 
GQismissal rate during previous wars. But, any deterrenc 


value that does transfer to : » possible future conflict 


‘ 
, 4 " “% . : 
secut at tl ti is unlik has }) 
. 
. Cc ‘ + 2 
nefici ef a) Rather, all ¢t!} , } 


beneficial effects would have stemmed from government 


compliance wi he 


government h esponded pro: 


prosecution 
indicated no aversion generally Fighti and did 
settle abroad in order 
the governme) t had 
might have chosen to submit induction. Tf his presence 

‘ 
ha@ been obtained as the record indicates 
been possible with a minimum of government 
anxiety suffe xy Salzmann and his family and the 
of this prosecution to the court and 
been avoided altogether. 

A final public interest should be mentioned. 
President Ford has spoken of the 
"reconciliation of all our people" and c Fact that our 
Nation's "fyture is always more important than its past." 
For the government to continue to press the prosecution of 
Salzmann nov, long after .the war, wher it failed to respond 
at all, much less intelligently -c his correspondence at 
a time when response migh rave benefite 1@ country by 
obtaining another membe} 1¢@ Armed ‘ces and might 


- , M4 . | 
avol1da 


| 
| 
| 
| 
| 


oe ee ee oe 


Federai Rules 
Authority cxis 


the Sixt 


to control 

tor failur 

1098, 1103 

394, 398 

i94, 9 L.Ed. 

10G, 108 

restated 

Procedure and provides the cour 
“ 

See Advisory Committee Notes to 


Federal Practice ¥ 48.01. Rulc 


(b) By Court. ‘If there is 


of Criminal Procedure 
ts in addition to the 


to justify dix 


ite 


- . 4 
courts to 


20 
o 9 6 


t with authority 
rial Rules consid 


Rule 48, 8A Moore’ 


charire to a grand jury or in 
i 


fendant who has 
there is unnecessary 
court may dismiss the i 


Ls When 48 (b) app 
Theve are thre 


be relevant to Rule 48(b). The 


lies 
periods of delay 


first is the onc and one-tiird 


years between the local board's filing of a delinguent 
status report with the Unite states Attorney and the 
indictment. salzinann was ordered to report for pre- 


intiuctio rocessing on May 7 1970, and for induction 


icr. On Februa 


Attorney's office of his delinquent status June of 
the government indicted defendant for his failure to 


report. 


years bc 


xr the indi Cc 


filed on June 26, 1972, a bench warrant 


after the case lay dormant for over two ycars 
vor of 1974, in an attempt 

many outstanding selective service cascs 
appointed Professor Lusky attorney for 
other defendants. 

The final period, lasting approximately two 
years, is the time during which this case has been actively 
before this court and on appeal. From September 1974 to the 


present, this court has heard motions, including the 


present motion to dismiss. 


Arrest 
seriou 
defendar 
is free on | 
rupt hi 
resources, 
ject him 
fuxicty 
friend 


understa) 


Despite 


of 48(b) is dicta, 


of the time at which 45(b) attaches. 


477 F.2d 1273, 


> 


7 


dictment delay only conside: 
ent due process rights); Unit 
461 F.2d 483, 485 (2d Cir. 
denied, 409 U B 93 $.Ct. 310, 34 L.Ed.2d 


(same); United States v. White, 470 F.2d 170, 174 (7th Cir. 


1972) (same). 


of the three 


LNneire 


All prosecuti 


are subject to a special 


prosecution. 


The, Departaent 
Proceed gs expedition 
With a presecution a 
or wilh an appeal, ua 
the Director of the 
S) fem on | 
-flepresental 
Writings the 
do so. 


50 U.S.C. App. Of relevance to the instant case 


is the legislative history of this section which indicates 


“<A 


1967 U.S. 


Courts 
to these st 
delay not from 


that the United 


9, 1299-13 
In deciding, therefore, whether to dismiss 


s c 


a>* ndant's i ictwent under Ru ; this court 


limited to delay from indictment to the present. 


Congressional mandate for spcedy prosecution under 


. 


Selective Service Act of 1967 justifies examination of 


\delay between the February 1971 referral to the governm 


and the filing of an indictment. 


Unnecess 


person is accused but so in that once 


Rule 48(b) provides 
which thi ‘ourt must 


bring 


nwentort 
IT OLeCct 


it is designed al: Oo | 
com) ; Ss 
necessar 

es in the prose:ution of those accuse 
of crime wit he procrastination o 


f 
which the processes lew are sometim 


guilty. 


Supp. 280, 


1968) and 305 fF 2 } (1969). Sce 


(th Cir.) 


L.Ed. 2d-247 


Cir.), cert. 


648 (1970); United States v. Cartano, 420 F.2d 362, 363 


i e 4 ; 
requirement O+ 5S} dad on the prc cution, and permit: 
bal £ “VY y ! c Y 
dismissal of an inaict 14 evi though there has he no 
, 
24-9945 0N2 . ry 7 SH") © ; y Nn? A aes c 20 4 
constitution: 1 vioiation By Mann Vv. United Statcs, 3 ee eas 


394, 398 (D.C. Cir.), cert. deni a, 371 U.S. 896, 83 S.Ct. 


= oer 4 
Second Circuit Rul Re ding Pi . Di btion of C2 
, 
. . 
Cases, it recognizea an iy rtant inte tion between the 


two. In Hilbert v. Doo 


_ (en banc), cert. Genicd, 414 U.S. 278, 94 S.Ct. 56, 38 


L.Ed.2d 123 (1973), it analyzed the way Sec nd Circuit Rul 


4 and F.R.Cr.P. 48(b) dealt with the : general subject 
matter, finding no inconsistency between the two. The 
Court of Appeals declared: 
Our Speedy Trial Rules merely flesh 
out the skeleton of Rule 48, giving 
content to tI weep] phi e “unnec- "i 
’ cary delay" b' bst ting a more 


precise, albeit still flexible, 
six-month suwic. 
’ 


Id. at 361. 


‘eis 


102 


Because Rule 48(b) empowers this court to dismiss 
an indictment under a standard even more ‘xacting than the 
Sixth Amendment requirement of prosecutorial speed, and 


because it incorporates the Second Circuit Rules within its 


financial plight, the governn nt's failure to respond despit 
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U.S.C. § 5021. See United States v. Roberts, 515 F.2d 


642, 644 (2d Cir. 1975); United States v. Daneals, 370 
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Salzmaniu's twenty-sixth birthday, these special advantages 
were lost to him forever. Even if these factors do not 
assume constitutional proportions, they buttress a findiny 
of "unnecessary delay" within the meaning of Rule 48(b). 

A Rule 48(b) dismissal is particularly 


warranted when the "unnecessary delay" language is read 
in the light of the Selective Service Act's mandate of 
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States v. De Leo, 422 F. 2d 487, 495 (lst Cir.), cert. 
Genicd, 397 U.S. 1037, 90 S.Ct. 1355, -- L.Ed.2d -- 
(1970); United States v. Research Foundation, Inc. 


F. Supp. 650, 654 (S.D.N.Y. 1957). For the reasons 
delineated above, this court is not satisfied that the 
government has sustained its burden of promptness in 
prosecuting this defendant. As grounds for dismissal in 
addit:.on to the constitutional violations discussed abov« 
the court exercises its @iscretion and dismisses this case 
under Rule 48(b) of the Feceral ules of Criminal Procedure. 
D. 50 U.S.C. App. § 462 

Authority exists that section 462 of title 
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.the Speedy Trial Clause of the Sixth Amendment, Federal 
Rules of Criminal Procedure, Rule 48(b), and section 462 of 
title 50 of the United States Code Appendix. 
oot The severe prejudice suffered by the defendant 


is irreversible. The court has no alternative but Gismissal. 
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The action is @ismissed with prejudice. 


So ordered. 


Dated: Brooklyn, New York 


‘ July 16, 1976 
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Of Counsel 
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New York, New York 10027 
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WEINSTEIN, D. J. 
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In United States v. Jack B. Weinstein, No. 74-2595 


(2d Cir., Jan. 30, 1975), the Court of Appeals, while reviiew- 


ing an order regarding discovery of the Selective Service 
g 6 & y 


files of twenty-three delinquent registrants, noted that this 


. 


‘ 
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“etewe irae ACS 
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Bend 


' 


court was concerned "to determine whether the Government 


~~ 


' 
wes making reasc: e efforts to apprehend the fugitives 
& P b > | 


whether the publiur. ur the defendants were being prejudiced 


NR en ene a ee 


by the delay, and wuether the indictments should not be dis-' 


missed." Slip sheet opinion at 1532. The Court of Appeals 
recognized that the government had submitted affidavits with 
respect to its "good faith efforts to locate and arrest" 

& the defendants, including this defendant now before us. Slip 
shect ‘ibiahens at 1534. In concluding it: opinion, the Court 
of Appeals made "clear that [it did] not intend to preclude 

( Judge Weinstein from entertaining motions on behalf of 
fugitive defendants who have agreed that Professor Lusky... 


represent them." Slip sheet opinion at 1541. 


Defendant Salzmann submitted documentary evidence 
showing that he wished Professor Lusky to represent him. A 
hearing in the Salzmann case was held before this scr and 
evidence, including the full selective service file, was intro- 
duced. Briefs were filed. It was assumed that briefs and 
affidavits filed in related cases would be considered with 
defendant's motion to dismiss. Defendant pressed the argu- 
. 


ments that the government's failure to inform Salzmann of the 


reduced cost of travel to physical examination and induction 


'— 409 , : 


centers and of its policy to drop prosecutions of those who ~ 
submit to induction invalidated the indictment. He also re- | 
iterated his reliance on the arguments made in this and higher 
courts that the government, in violation of the Speedy Trial 
Clause of the Sixth Amendment and the Cruel and Unusual | 
Punishment Clause of the Eighth Amendment, had deliberately 
failed to procure attendance of defendant for trial despite 
knowledge of his’ sadtilidliaiains and the availability of extra- 
dition and other procedures to obtain his attendance in this 
court. The court requested further briefs on the issues of 
whether the absence of a savings clause in the legislation 
permitting the draft to expire and whether the unavailability 
of administrative discretion to permit a defendant to seek 
Presidential clemency after the end of the Amnesty Program on 
March 31, 1975, or to be inducted after the end of induction 
on July 1, 1973, constituted a denial of statutory and 


Constitutional rights. Briefs have now been submitted on these 


issues, 


All of the issues.adverted to may be closely re- 
lated to those arising under the Plan for Achieving Prompt 
Disposition of Criminal Cases of this District which was in 


effect during much of the period when the indictment was 


—— 
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ee 


outstanding. Among th provisions which may be applicabie 
in this case are the following: 


"4. All Cases: Trial Readiness and Effect of 
Non-Compliance. 


In all cases the government must be 

ready for trial within six months from the 
date of the arrest, service of summons, 
detention, or the filing of a complaint 
or of a formal charge upon which the de- 
fendant is to be tried (other than a 
sealed indictment), whichever is earliest. 
If the government is not ready for tria 
within such time, and if the defendant 

is charged only with non-capital offenses, 
the defendant may move in writing, on at 

’ least ten days' notice to the government, 

for dismissal of the indictment. Any such 
motion shall be decided with utmost prompt- 
ness. If it should appear that sufficient 
grounds existed for tolling any portion of 
the six-months period under one or more of 
the exceptions in Rule 5, the motion shall 
be denied, whether or not the government 
has previously requested a continuance. 

. Otherwise the court shall enter an order 
dismissing the indictment with prejudice 
unless the court finds that the government's 
neglect is. excusable, in which event the 
dismissal shall not be effective if the 
government is ready to proceed to trial 
within ten days. 


re 


——™~ 


ee en 


5. Excluded Periods. 


In computing the time within which the 
government should be ready for trial... , 
, the following periods should be excluded: 


— 


2 Ss * 


(d) The period of delay resulting from 
the absence or unavailability of the 

defendant. A defendant should be con- 
Sidered absent whenever :‘s location is 


unknown. #4 defendant should be con- 
sidered unr ailable whenever his location 
is known but his presence for trial can- 


not be obtained by due diligence. ... 


(h) Other period of delay occasioned by 
exceptional circumstances. .. . 


7. Demand and Waiver Provisions. 
A demand by a defendant is not necessary for 
the purpose of invoking the rights conferred 
by these rules... ." 

A number of questions arise. For instance, can 
the government claim that it is ready for trial if, as the 
docket sheet indicates, the government has not filed a notice 

? 
of readiness as required by United States v. Pierro, 478 F.2d 


386, 388-89 (2d Cir. 1973), or, if it has not taken appropriate 


| 


i) 


steps to procure the attendance of the defendant. Rule 9(b) 


covers an analogous situation. It reads in part as follows: 


"(b) If the United States Attorney knows 
that a person charged with a criminal 
offense is serving a term of impris uiument 
in a federal, state, or other institution 
or that of another jurisdiction, it is his 
duty promptly: tae 


| me a ae 


‘ —_————— 


* alian af aeanlaumoent or DUSPICSS I 


(i) to undertake to obtain th. presence 
of the prisoner for plea and trial. ... 
(Emphasis supplied). 


While the Rule speaks only of being in an institution, the 
burden of obtaining the presence of the defendant appears to 
rest on the goverrment. The situation with respect to a 
"fugitive" may be diffc-ent, of course, since unlike someone 


incarcerated he may be able to voluntarily return. In this 


connection the parties may wish to consider United States vy. 


—+- 


Samuc] Knight, No. 75-1316 (2d Cir.,Dec. 19, 1975), in which 


the court speaks of an “address . . . in Canada":(Slip sheet 


. 


opinion at 1143) implying that if the address were known the 


igation under subdivision (d) of Rule 5 of 


—) 


government had an ob 
the Vermont District Court Plan for Achieving Prompt Disposi- 
tion of Criminal Cases to obtain "'his presence for trial... 


'" Slip sheet opinion at 1142. In the case of 


by due diligence. 
the defendant before us, there are some facts with respect to 
his financial ability to return and the failure of the govern- 

| 
ment to inform him of available travel assistance which may 
have a bearing on the ‘sue of due diligence in Eastern 
District Rule 5(d). 


Finally, if Rule 5(h), which excludes from the 


time to be ready a "period of delay occasioned by exceptional 


circumstances," is deemed relevant, it mz’ also be important 


r 


MOTD. ee ws cre 


to consider the prejudice to the defendant resulting from the 5 


end of the Amnesty Program and the United States Attorney s 


lack of power to exercise discretion permitting a defendant 


: : , , , | 
to comply with a Selective Service order in lieu of prosecution. 

It wight also be considered whether a constitutic al 
right to a speedy triai has been violated apart from the pro- 


visions of the Plan for Achieving 


Criminal Cases. 


( The court would appreciate, if the parties beli~ ‘ 
‘ * . ‘ * . s* 
the issue is relevant, further communication regarding the 
applicability of the Plan for Achieving Prompt Disposition 
of Criminal “°*~2s or the subsequently adopted Plan of the 
' estern District of New York Under the Speedy Trial Act of 
1974. The parties should notify the court w° en days 
w : 7 
of any intention to submit a brief and give an estimate of 
—vt 
P ; P ! 
how much time they will require. ; 
i ‘oS 
| it 
So ORDERED. | ;! 
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( Dated: Brooklyn, New York 
January A , 1976 
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UNITTD STATIS TSTRICT os ‘iT 
EASTERN DIS STRICT OF Ni oW YORK 


UNITED STATES OF AMERICA 
eagainst- 


SIDNEY E. SALZHANH, 
“CF R 1632.14 


Defendant. 


CAD 2 Ve Vv 


Co iS lo 


On or about the 10th day January 1971, and up to 


and including the date of the filing of this indictment, within 


the Eastern District of New York SIDNEY E. SALZMANN, the defendean 
I 3 


uniewfully and knowingly did fail, neglect end refuse to perfo1 
a duty required of him under and in execution of the Military 
Selective Service Act, as amended, Title 59, United States Code, 
Appendix, Section 451 et seq., and the Rules, Negulations and 
Directions made purcuant thereto, in that he being a registrant 
to whom an order t+ report for induction had been mailed by his 
Local Board No. 61, of the Selective Service System, did unlaw- 
fully and knowingly fail, neglect and refuse to comply with 
said induction order and such failure continues to this day. 
(Title 50 U.S.C. App., 6462(a)3; 32 CFR 1632.14). 
COUNT TO 

On or about the 3rd day ef March 1970, anc up to and 
4dneluding the date of the filing of this indictment, within the 
Eastern District of “ew York, SIDNEY E. SALZMANN, the defendarit, 
unlawfully and knowingly did fail, neglect and refuse to perform 
@ duty required of him under and in execution of the Military 
Selective Service Act, as amended (Title 50 U.S.C., App.» t 
et seq) end the Rules, Regulations and Directions made purs’ 


thereto, in that he being a registrant to whom an order to 


t, 


tion had been mailed by his 


and knowing) 
a 


and refuse to report for his Armed Forces [hys: cal Examination. 
pe, S462(a)s . 32 CFR 1623.16.) 


(Title 50.U.S.Ce 


A TRUE 


gener aperenet tn Rarer 
OT oc ‘ ay at 
wta VOD davudrs ney 


naved 
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Warrant for Arrest of Defendant (Rev. _ Cr, Form No. 12 
——S==— == = = ~ — . — m ai 
EJB: TRM: cd 


F3711695 United States District Court 


FOR THE 


re eT Ce ae te vanY 
<—>- +s, —4o-§—— ES 
— 


UNITED STATES OF AMEPICA 


ig ORE ee ae 


beITLD ddsal Ans bet LR 1STI Fe } 
ANDL/OR gous DLVUTLL. mesor, Aus USITE! STATIS BMARSIAL 
AND/OR : vt ag & GLUT ‘HE FEDERAL Bi : } NVESTIGATION 


You are hereby commanded to arrest 


© aol 
YOR} 


pecans BEEPS and bring h, 
SID awl Be SALZ MAN : 


forthwith before the United States District Court for the + istrict of ,; 
fo t ites District Court fo ieee Disirict of vow York 
klyn, New Yor):to answer toan Zot. indictment cherging ht; with 
to: 
an incuction erder issued by 
requiz esa iin to report for induction cn 


! 
-*4 was 97 | - . $ +3 nat - P . : 
Janyary, 1971, and contiruing thereafter to ; Cate o 


nent ah his failure to comply on said date, in violati 


§0 U.S.C. App., B4E2(a). 


2. Conply with orcer issued by his local | t one requirinz hin 
se 4 


fora ~induction physical ex: 


in ARGRer bf a 
Title ; U.S ‘Gs APDey, 84UE2 (a) 32 


Dated at - Hroortiyn;-tew Yere--------- Seen nna 
Ausust 30, Lewis 


Deput; y Clerk. 
RETURN 
District of 


Received the within warrant the ay 19 and executed same. 


IN THE UNITED STATES DISTRI COURT 
FOR THE EASTERN DIS TRICT OF NEW YORK 
OF AMERICA, 

Plaintiff 


Vv. 


et 


‘ 
SALZ* {AN 7 


S27 


ep tS 
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WIERK Te ae 


Defendant 


AFF ID. 


I, Murray R. Stein, being 


Pic neta ae 


oyed by the United 
I have been assigned to the Criminal Divisi 
since my employment with the Department 
(2) As a part of my official duties, 1 respon 
handling and supervising for the Department of Justice 
to be made by the Department >f State to foreig 


52 
7 


for the extradition of fugitives from our justice 


handle and supervise requests forwarded by the Department 


State from foreign governments in which the Department of J’ 
provides represent ation for foreign governments before our court 
My experience includes ext: adition matters involving the Govern- 
ment of Israel. In the period I have worked in this field, I 
have been involved in excess of two hundred (200) extradition 


matters. 


7 

(3) I am familiar with the Extradition Convention between 
the United States of Ar »rica and Israel, 14 UST 1707, which 
entered into force on. cember 5, | I am familiar with 

Extradition Law. 

(4) The Extradition Convention with Israel authorizes the 
mutual surrender of citizens of the refuge country (Article IV). 
Further, it has been the practice of Israel to authorize the 

surrender of its citizens to the United S 
& (5) It has been the practice of this 
the extradition from Israel of all fugitives 
charged or convicted in this country for enumerate 
offenses. ‘The custody of fugitives, who sought 
has been obtained through our extradition agreement, 
(6) 'e II of the Extradition Convention with Israel does 


not enumerate violations of 50 U.S.C. App. 426, e.g selecti 
2 ’ 


9% 
j° a Vv 


service offenses, extraditable crimes. Article 21 of the Israeli 


@ = radition Act prohibits surrender for offenses other than those 


specified by a treaty which requires enumeration. The Extradition 
Convention Between t.e United States and Israel requires such 
enumeration. 

(7) The policy of this Government is not to make requests 
for the extradition of fugitives for whom we already know that 
surrender is impossible to obtain because the offense for which 
they were indicted is cbviously not an enumerate treaty offense. 
Thus, no request has been made upon the Israeli Government for 
the extradition of fugitives who have been indicted for violation 


of our selective service statutes. 


L4 -3- S25 
(8) Specifically in the matter involving the detentant 
in this case, it is my expert opinion that it would have been 
fruitless to request the defendant's extradition. Further, 
to make such a request would cause an embarrassment to this 
Government because it would have realized prior to presentatic 


of a requisition for surrender that the Israeli Government 


{ 


was required by law to reject it. 


nao 


(9) According to the records of the Department of Justice 


-+<"~ 


no action was taken to revoke the defendant's passport. I was 


{ 

@.-sonerty advised by the Legal Division, Passport Office, : 
{ 

Department of State that according to its records the fugitive “a 


: 


= I I I No ete 


does not possess a valid United States passport. 


m@ént Reg 
Section 
‘minal Di 
Department of 
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Sworn and subscribed to this 


el cA__day of Jur 1976. 
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IN THE CASE OF a aera ————_-—---—-- ERO. Nauru) 
, United States 


Sidney E, Fastern District of New York “_y Ih 
— anal 2 . aa = —— $ 


ae tae Tee AT 


Lzmanr 
___ Salzmann 


PERSON KOCPRESENTELD (Show your futt name) 


Brooklyn, New York a eee 


aes nnn kt 


DOCKET ttunne 
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C Magrutra 
130 Defendant — Adult agratrate 


Sidney E, Salzmann 


[ : 2 O Delendant — Juvenile 
3 0) Appellent 


40) Probetion Vioctstor 


% Fetor oe ¢ 
CHARGEL/OF FENSE (describe f spplicable & check box +) rs ryt: 5 U Parole Violetor Court of Appeals | 
Misdemeanor 


° ° ° G 0) Hatees Petit er 

Violation of Selective Service Law and © 2) S00e Oeuinene -----~+- -- —-! 

regulatiens thereunder SO Moterict Witness 

| 9 0 Other (Specify) 

- rn = ee — —— ee ~<a ——_ a 
: ANSWERS TO QUESTIONS 
P fl j Are you now employed? 4 Yes On : 

! Name and addiess of employer: et ke # S.A i247 J 


LeePL ,| IF YES, how much do you 
iPLOY- - 
{ earn per month? $ ZC C¢ = How much did you per month $ 


r MENT th? Se Py. = win ‘ apt | | 
spe LER BETTE I~ RT a IR a Rab 


Have you received within t past 12 months any ic me from a bu , prof nor other form of colt \ ’ 
*| form of rent payments, interest, dividends, retire tor annuity payments, of Other sources? {) Yes No 
2 OTHER ; m 
\s ss RECCIVED SOURCLS 
ASSETS —l1NCOME| IF YES, Give THE AMOUNT «~_ ; masa ‘ 
a F RECEIVED RIDCNTIFY $, ey 
ly ' 8: THE SOURCES, } 
i CASH NW you any cast hand ors y § 5 : a 
| Do you own any teal estate, stocks, t ds, notes, aut bil or other valuable property ( cl F ty 
. 
s } houschold furnishings and clothit.g)? A es Lt) No 
4 PRO p. VALUE DESCRIPTION 
cory | YES GIVE VALUE AND 9133 1f0.5 Spa 471% 
. J ‘ 4 , - * 4 - — 
e { DESCRIBE 17 Leer Sel ee PS ae SCBARU hic F 19 30 + a 
TT A me R ce 4 j “ 
| “Tees | oa j Lf hart ( Zea ( Are cl Letisa! / ‘ 
(i ss oe 
_ — sereneertareeasen scenteenetpenrerebaean ssn a " = 
ff MARITAL Si Iu Tol List persons y a rally s orlandy f relatrunstie to 
Phe No, of c \ ; 
t} L_J Sinout Dependents awe > vf i wi { = 
(es / 
1] DEPENDENTS4 1% wanraco ; ase Uriel SO pens 
| L_J wipowt o wis) 25a ee , werann tee aly 
. nue! SCPARATEDOR y, , : 
OBLIGATIONS; | MB root 
c «“ oo ee ----- +--+ - OCU Fr Coro oo Se eee =seeee eeeeae er e _—_— -—-——— —— + -— - —-- -~ — _— - — mae - _-— 
' & DEBTS | -nTe ° Creditors Totel Deut Maurntity Mayt, 
Y ; DEBTS & APARIME to a 4 ° = 
| MONTHLY onion: Loan/, Zefalot os OE BSe ee re 
BILLS ee Se Bank laup lb he ve bes “2 


ee ee ee 


$ 
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ORS, INCLU OING ae — . . s 
$ 


Gana. conn 40 Spits scab aaebaanlieropesneninsiona alias eee : . 4. 
ei s 
I certify the above to be correct. ees: oe 
SIGNATURE OF DEFENDANT ® ae 0 
(OR PO RSONM REPRE SL NTOO) » neice) lee —19)-42-Ln 


aera FFE HE OETA RTO EET POE DEAE EReEeNeangenan cinerea ee 
: A FALSE OR DISHONEST ANSWER TO A QUESTION 10 THIS APPIDAVIT MAY BE PUMISHADLE BY FINE 
OR IPRISONMENT, OR BOTH 


- . 
Sidney Sa’) zmann 
P.0.B. 5287 


A.U.S-Ae Thomas R. Maher Jeruselem 


1, israel 


United States Denvartment of Justice September 25, 1972 
United States Attorney for the 

Eastern District of New York 

Federal Building 

Brooklyn, N.Y. 11201 


Re: INDICTMENY 

CRIMINAL NO. 72 CR 740 

FOLDER HO. 711695 

NAILED: Aug. 10, 1972 (air mail) 


Dear Kir. Maher, 


On Augutrt 17, 1972, I reccived the ebove indictmen' for en 


alleged violation of the United titates Criminal Code (Selec 


: ' : 7 Omen yw ) ; : } | ‘ 
tive Servic Act) . liy case was scheduled to be called n th 
c: : §- nash 4 ‘ 5 4 , 1-, - » -4 ) Vv ! 
U.S. District Court for the East 1 DIOStYIcD oF Helse 2n Weste 


bury, Long Island, Since the indictment cuin ne dey before I 


was scheduled to appeer and since, 
is in Israel, you will agree that it was ouite 
me to apcear at the scheduled time. In addition to this I 
shouleé mention that I am not finencially eouined 


at ‘ 
~eUte \4 cu \ 


he vrese 
moment to undertake a voyage of thir nat 


Furthermore, I wouwle like 


~ 


. facts which I hve will shed some lisht 


(a) I left the United States lerally, I 


gally, did not run away, 
and I hed a valid deferment from the Army. I notified my 


Local Board (lio. 61) of my new adidre:s and of my changes 


of address and status 


e c£ am not in 


2 ene Alel £4 wre Timer? Pinel Putiar £§ Raitlant&i rs Us Ter 
a 4] I 


eo 122 . 


hiding and the Local Board as well as the court, know 


my present whereabouts. 


(vb) My purpose in leaving the country was not evading 


‘ 


; military service. As I ment ned, I had a deferment ¢ 
has no reascen to believe th t this deferment ] yf 


remain valid for as long as T wished it to. I had been 

planning to move to Israel for many years. Th was the ain 

of all my studies and training, it was my 60% 1 a 

in life and moving to Israel was the \ 

years of Zionist training and uvg “inj .° th f ( 
& sider it an insult to treat my case % it of o} 

who ran away at the last moment to a ni hit , count- 

ry or one who deserts a the Army. On 1! Cc y, Iai 

not run sway from America but wen to Isreel for vossiti 


Teasonse 


(c) I believe that I have the basic right to live in the 
country of my choice andit especially in Isrec] whicn 

the historic homelend of my veople. On the other hand, having 
been born in the -Unitea:States, I fecl U.S. citizenshin 

to be my vriviledge and in no way wish to reject it. 

(a) By the end of October, 1972, I will heave been in Israel 


for a period of three years. This, by Israeli law, ma-es 


me a permanent resident of the country and eligible for 
the draft. When called I will serve and it is my sincere 
hope that upon serving in the Israci Defence Yorces my 

. status will change as regards my eleribility for, and re- 
sponsibility to the American Army. Since the relations betveen 
our tro countrics are quite fri endly I an cure that 
my service here will in no way be looked upon as subversive 


but rather as an alternative. 
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3 wi a sincere request that j) 


7 \- f vec y* t nLs9) 
Thank y« or yo attention, 
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UNIT&“ED STATES v. SIDNEY Se SALZMANN - 7° ‘= i } 


ae In all of the foregoing cases wherein charges arose from 


b. 


failure to comply with an induction order, the institution of the 
prosecutorial action was brought about by the Local board sending 


to the U.S. Attorney a Delinquent Regi: 


“4 to 
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a blank copy of which is attached hereto. 
A copy of this report was then forwarded to the FBI and an 
investiration was commenced. 
Upon information and belief, there was no request from the 
Director of Selective Service with regard to any of the above men- 
tioned cases, in exercise o* the provision under 50 U.S.C. App. 


4G2 (c), that these cases be processed as expeditiously as possibld. 


J 


THOMAS . MAHER 


Assistant U. S. Attorneys 


Sworn to before me this 
ith day of November 1974. 
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(Dote) 


(loco! Boord Stamp) 


wr oer " TY ' earn 
IDENTIFICATION OF REGISTR | 
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full ea ce ol rey f ‘ h y 
lost bLnow oddr« t er ond street kFD?¢ « ty, tow ory y te ZIV « Lest b te , 
n t 
| | ° J { - . 
Color of eyes clue of t \? ‘ Weg j Other f 
Dete ond ploce of birth Date of r ! IPlace of « 
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ol « 
ot ) 
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2. OFFENSES: . 
This registrant violated an order of this Local Board (check applicable box) 
O Order to Report for Induction (SSS Form eve) 
He committed this violation by (check applicable box) 
(0 Failing to report for induction. 
1 Reporting for induction but failing or r fusing to submit to induction into the Armed 


Forces at the Armed Forces Examining an Entrance Station located at 


(Addicas) 
The order indicated was mailed on to this registrant at - 
(Date of mailing) 
, ; oul to reporton ; =~ 
(Address) (Date) 
This registrant failed to perform th« following duties at the times indicated: 


DUTIES DATES 


$$S Form 301 (Pevised Oct 72) (Previous printings ore obsolete) (OVER) 


ate~ tee 
(Hea, hea not) qerurey 
The peroon who will always know the rey trant’s address 1s 
(Name) 
— = . cla _. This person been contacted by 


(Letter, telephone, mm pereon) (Dete) 


The registrant's last known plac of employment or business 35 


(Name) 

——— —-- ' ax His employe) been contacted by 

é (Address) (Telephone number (Hee,/ j 
a : ‘ on with the fol j ! { 
(Latter, (clephone, in perro) (Date) 
4. Mail directed to the re; trant returned by the post office. 
(lew t) 

5. REMARKS: (Include additio 1 efforts to locate 1 ty or} es of individu ho may 

o 
know whereabouts of the registrant) 
‘ 
. 

J 


6. FUTURE INFORMATION: 


, , , 
You will be advised promptly by letter of any change in this reg rant’s status and of any addi 
tional facts which may come to the attention of this boar i} concerning his whereabouts o1 which 


may aid you in apprehending and prosecuting him. 


Authorized Signature 


‘ 
i 
! 
' GPO, 1979 HA~ 490 703 
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2 || EASTERN DISTRICT OF NiW YORK a ( 


5 Plaintiff, 
- againsc - CR 434 56 


7 \ HOWARD G. LOCK 


\ “* 
re Sddanntathnee x 
4||/ UNITED STATES OF AMERICA, 


United States Courthov 


Brooklyn, Wew York 


10:00 A.M. 


j 
12 | Sentember 20 


23 ILENE GINSBENG 


ACTING FFICIAL COURT REPORTFR 


BEST COPY AVAILABLE 
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ure these cases are not forge -eten. 
There have been cases in the past, igitive 
I have called where it appeared to me 
harge of the case had forgotten 
and as i e instance, 
fugitive was actually incarcerated. 
Now, these are not statistics. These 
cases which I expect to be 
them 
as soon as Mr. Lusky will present his clients. 
think that there are isand: of fugitives 
and there are linitations to the extent to which the 
United States can obligate itself as to how many it 
can hring before the Court for trinl when there is 
substantial reason to believe th.y have voluntarily 
ienesiia themselves. 
I again go hack to the 
Honor has no power to enter an oxde: 2x: that 
could possibly ke binding in any way on any defendant 
who is not present -- there is no case in controversy. 
As Mr. Justice Frrankfurter caid in the dissenting 
opinion in the Eisler case in which at least there, 
there was atheoretical possibility that the order 


would be binding if Mr. Eisler ever xeturned -- 


‘BEST COPY AVAILABLE 


URITED STALLS DISTRICT COURT 


EASTERN DISTRICT OF Nr YORK 


STATS OF AMERICA, 


-against- : 72-CR-740 


United States Courthouse 
Brooklyn, New York 


September 19, 1975 
9:30 o'clock A.M. 


he zo re 's 


HONORABLE JACK B. WLINSTEIN, U.S.D.J. 


‘ 


DEFENDANT'S MOTION TO DISMISS, ETC. 


DANIEL D. SIC 
OPFICIAL COURT RUPORTER 
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n Israel which is the historic homeland 
of mypeople. On the other hand, having been born in 
the United States I feel U.S. citizenship to 

lege and in no way wish to reject Etecee 

Then he gocs on to say he expects to serve in 
their army. 

Now, the point of our motion is not that 
I do not know one 
really latked 
nduction. I know what 
quite right in saying it is ¢ -lf~serving declaration 


He refers to the fact if you spend money outside the 


country for travel you have to pay for it in forcign 
. 
currency, in U.S. currency, Or else there 
xhorbitant tax laid by Israel if you use 
money for such purposes. TI haven't checked 
may or may not be an accurate statement. But in any 


case the truth or falsity of these facts is not 


issue. The significance of them is of the case 
was represented to be by the applicant, by the 
regictrant who was a person who was not unvilling to 
be inducted but lacked the money to do it. And there 
was nothing down to the middle of 1971 that the 


Government could do about that -- that the U.S. 


Attorney could do about it. But at that point, 


. 


thiskind, the Selective 


regujJations were 


134 ze 
presumably because there had been a number dca: 


chanced and the Governue -he Selective Service 


arrangement wit he mil ry saw to it 


son who was 
report for 
Government 
tojys.s home 
and then back 
for some reason at the 
transporte] back to the 


started. 


Now, this is the kind > thing which in the 


ordinary -- if the Govermmnent is looking at tne: 


people as being prima facie unreliable 
facie evaders 

one by one and take account of letters of 
from which 

could say, “Well, 


regulations for himself." But considering 


> 


-- I mean our basic cont m is tha. the Governnc 


includiny the U.S. Attorney's Office 
deal with these cases as individual mattcrs. 
involve possible felonics, thé is, which will 


aman for his ife a hat under these 


, is obligate 


} 


4 


They 


i 
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ot 
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circumstances, knowing that the mohey propem was wh 
; SP ee 


he said, the least that they could have done, it se 
was to t liia that there now was a way for 
know where the nearest 
out in Turkey 
tiie 


Materia 
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sverybody else 
actually, 
does, when there 
regulations in the Government 
ending. That enough had come to their knowledge 


that ordinary consideration to an individual should 


SO 


have allowed them to tell him about this difference, 


slation. And if he 
home then, well, why But nobody 
whether ne would ve or not. 
As I say, it is the same question whether 
were on notice with sufficient facts to tell him 


he could very easily bring hims 
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MR. LUSKY: fay it please the Court-~ 
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THE COURT: You're appointed. You still 
haven 't-- 

MR. LUSKY: I have not threaded my way through 
the red tape that's involved in applying~-- 

THE COURT: It's very simple. I hate to 
see you come down this way without getting paid for 
your time. It makes complications with respect to 
my ability to order minutes and the like. 

MR. LUSKY: Your Ilonor, I'll tell you-- 
Off the record. 

THE COURT I can't hear you off the record. 

MR. LUSKY: The fact of the matter is that 
the filing of a request of appointment to the court 
is a very simple thing and I could do that with no 
trouble. The only reason I have not done it is that 
I believe that back around 1939 or 1940 I became a 
member of the bar of this court. The records ap~ 
parently are not complete that far back. I cannot 
find any trace of it. I do not really feel like 
paying the fee involved and becoming a member of 
the bar of this district court. 

THE COURT: We'll ask the Clerk of the Court 


to come up. If he's not here, have the Deputy 


Clerk come up. 


on 


6 


se 

MR. LUSKY: I may say I've got in touch with 
my old firm, Root, Clark, Butier & Ballentime, which 
is now name Dewey, Ballentine, Bushby, Palmer and 
Wood, in Manhattan, and asked them to look back in 
their r sords because they customarily paid the | 
bar admission fees of the young attorneys therc. 

THE COURT: We'll take care of it. 

MR. LUSKY: As fax as the application for 
reimbursement and fee is concerned, I must advise 
your Honor that this is nct a simple matter. My 
secretary has been working on these papers off and 
on for months. The problem that I'm appointed in 
twenty-six cases, the requirements are for very 
exact time records, which I have got, but not in the 
proper form. They're mixed in. 

THE COURT: Let's get one thing done at a 
time. We'll get you admitted, apply to be admitted. 
I'll appoint you in this case. 

MR. LUSKY: You have by order of the Court 
appointed me counsel. You have not put me on the 
panel. 

THE COURT: I'll appoint you under the plan 
in this case. Then you just -- it's a very simple 


form. Do the best you can with it. Nobody is going 


to require certified records. 


w 
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MR. LUSKY: I explained to you this obviously 
is not a reimbursable expense. I didn't want to pay 
the $25, frankly. I think it's been paid. I found 
my admission record to the Southern District, but 
I haven't found the certificate that I think was 

ssued to this court approximately thirty-six years 
ago. 

THE COURT: We have an affidavit indicating 
he doesn't have the money to come here. The form is 
a simple one. You can estimate the hours as best 
you can. Nobody is going to ask for certified 
copies of time. 

MR. LUSKY: That's not the way the form reads. 
I'm afraid the responsibility for cutting my corners 
square is not one that you can relieve me of. 

THE COURT: You can cut your corners square, 
but I don't want certificates. You do whatever you 
want. I'll see that you get admitted. 

MR. LUSKY: The admission will take care of 
ordering the minutes, won't it? Or will it? The 
fact is I have the affidavit, financial affidavit, 
from Mr. Salzman. I don't think I filed it. If 
you like I will file it. I don't have it here. 


THE COURT: Submit an order and I'll sign it 


pursuant to the Act for furnishing of transcript. 


r- +438" 


The Government pays fifty percent and we'll pay 


i) 


fifty percent under the plan. 


MR. MAHER: Yes. 


‘ THE COURT: That will relieve you of the 
6 problem of red tape. 

6 Could we get to the merits? 
7 MR. LUSKY: The merits of the motion. The 
8 motion is for discovery and inspection and for a 
9 copy of the grand jury minutes, two separate motions. 
10 Combine them for convenience, but they have nothing 
1 really to do with each other. 
12 The Court will recall very quickly after my 
13 appointment as: counsel in this and other cases on 
14 September 10, 1974, I filed a motion to dismiss on 
15 speedy trial grounds, among others. That motion was 
16 filed September 20th. It was supported by a long 
17 memorandum, which is in the file. It was filed in 
18 twenty-six cases, if it's not in the file in this 
19 particular case, I have an extra copy here that we ca 
20 put in this case's file. 
21 That motion was made on Sixth Amendment 
ie grounds only. 
23 I want to make this clear about the motion 
24 because there's been a certain amount of confusion 
25 


over the course of the last year and a half or so 


| ; et 
| | 
| about the speedy trial position. F, te 139 | 
. That first brief was filed under extreme tine | 
S pressure, was filed, as I say, ina period of ten 
‘ | days, your Honor probably will remember it's 
5 | quite a substantial bricf. 
. } During that same ten days it was necessary 
U for me to deal with an attack upon my appointment | 
. | that's been made by the United States Attorney. 
. (Mr. Orgel enters the courtroom.) 
0 | TIE COURT: Thank you very much for coming up. 
u | I believe you know lIir. Lusky. 
ae | MR. ORGEL: Yes. 
} 
1S | MR. LUSKY: I don't know you. 
4 | MR. ORGCL: Clerk of the Court and sisrinnciabne 
5 Alumni of Columbia. 
16 THE COURT: Ye have a problem here. Mr. Lusky was 
7 admitted to the court prior to 1940. There are no 
16 records of his admission. 
9 MR. ORGEL: No records of his admission. 
ad THE COURT: hpparently. 
21 MR. LUSKY: Mr. Sacco told me they were 
22 fragmentary, did not disclose my name, but that : 
23 wasn't conclusive that it hadn't happened; is that 
a | correct? 
25 | THE CLERK: The records were already searched. 


1 | MR. ORGEL: She did search them. | _ 
| ... 140 
9 |i TIE CLERK: As far back as I went. 
3 MR. ORGEL: When was this? 
4 | MR. LUSKY: September, 1974. 
5 | MR. ORGAL: Couldn't find them. 
6 THE CLERK: I searched myself, couldn’t find 
1} 
, || them. 
g || MR. ORGEL: Do you have a date? 
9 || MR. LUSKY: No, I don't. As I explained to 
10 || the Court, I worked for a large downtown, New York, 
a firm at the time. They had the practice of getting 
at a number of their associates admitted in the local 
13 district courts without reference as to specific 
14 | cases. I found my certificate of admission in the 
is | Southerr District. I searched all my papers, can't 
16 || find that certificate of admission here. Their 
7 | financial records which show the payment of fee at 
18 | that time do not go back that far. 
19 THE COURT: Based on the information available 
0 the fee will be waived, the additional fee to be 
21 waived. “ °'ll issue a certificate, please, to 
22 Mr. Lusky based on the seriousness of admission. 
23 MR. ORGEL: Can I get an order from you? 
e TE COURT: I'm giving you it now. 
| 


MR. ORGEL: I need a written one. 


o MR. ORGEL: An alternative may be to simply 


| 
| THE COURT: Have one of your people 14% it | 
* | out, that you find acceptable aad I'll sign it. | . 
5 Thanks very much. | 
“It MR. ORGEL: As of when? 
; THE COURT: As of today. The order will be | 
. | today-- 
ry MR. LUSKY: September 10, 1974 was your oruer | 
8 || 
\ appointing me. | 
° | THE COURT: September 10-- What was the date | 
m of admission, approximately? | 
au | MR. LUSKY: Approximately 1939. | 
* THE COURT: Make it as of January lst, 1939. | 
13 || MR. LUSKY: We should make it a business date. 
“| MR. ORGEL: The admission, January-- 
a THE COURT: Issue a certificate indicating “ 
6 | he was admitted as of -- if you don't need a specific 
M7 date, as of 1939. 
os MR. LUSKY: On or about. 
19 || THE COURT: On or about January lst, 1939. 
2” MR. ORGEL: I'll have to have some kind of 
21 factual finding from you. 
22 THE COURT: I so find. 
23 MR. ORGEL: That he was admitted? 
24 THE COURT: On or about January lst, 1939. 
: | 
| 


get a certificate of qood standing from the Southeri 


District. 
can do that. 
I want to cet this out of the 
go forward with this case. 
You can go forward w2 
It wn't-- 

THE COURT: I prefer to do it this 

MR. ORGEL: What's the date, On or 

TIE COURT: January lst, 1939. 

MR. ORGEL: Very well. 

THE COURT: Send up an order and I'll sign it. 

\ 
Thanks very much. 

MR. ORGEL: You'r: welcome, your Honor. 

THE COURT:I knew if anybody could cut through the red 
tape, you could do it. 

MR. ORGEL: It's not a matter of red tape, 
but a matter of appropriate procedure, according to 
Weinstein, by analogy from Weinstein's rules of 
procedure. 

THE COURT: They're flexible. 

MR. LUSKY: here should be a document-- 

THE COURT: Except there's po document. 

Thank you, Mr. Orgel. 


MR. LUSKY: Good to meet you, Mr. Orgel. 


MR. ORGEL: Nice to see you. 

MR. LUSKY: What I was doing, I've referred 
to the fact there's been a certain amount of con- 
fusion as to the position that we take on speedy 
trial, and I was saying that in that ten days between 
September 10 and September 20, when the motion for 
dismissal and the memorandum of support of it were 


filed, I had -- I was very hard-pressed not only 


by my regular job at the law school, but also and 
B 


not only by this rather extensive brief in support 
of the motion to dismiss, but also an equally sizable 
memorandum supporting the court's power to appoint 
me. That had been presented by the U.S. Attorney 

in a letter to the Courc and it was pressed at the 
time I appeared on September 20, 1974. 

There was a possibility that the Court would 
agree with the U.S. Attorney, in which case although 
I had been counsel, I would lose that status on 
that day. It was therefore important, I thought, to 
get this motion and memorandum filed at that time. 
That was the reason fer the great rush. 

In this memorandum we took a position that 
has haunted this case ever since. It's one that 
we receded from very quickly. The position that's 


stated in this brief is ‘hat the Government has an 


aoe 
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affirmative obligation to pursue all indicted or 


accused felons, or iadicted persons to the extent 


° a & ; ‘ 
of its ability and that, a question about that and 


an opposition was raised by Michael Tiger, who 
was then acting as a friend of the Court. 

At that point, after receiving Mr. Tiger's 
brief, and he had not raise’ the question with me 
in any way before he filed his brief, we filed a 
reply brief, which receded from that position and 
took the position that we have adopted ever since. 
This is the reply memorandum. 

In that preliminary memorandum we took the 
position not that there is an absolute duty on the 
Government to pursue all defendants -elentlessly 
in criminal cases, indictment cases, but that the 
Government is constitutionally unable to use in- 
dictments as an instrument of exile wy adopting a 
policy and allowing the policy to become known that 
a particular class of indicted persons, namely, 
Selecti\2 Service defendants, would not be brought 
back to this country except under extradition treaties|, 
whereas the contrasting practice in other types of 
felony cases, what I call ordinary criminal cases, 
narcotics, bank robberies, so on, that in those cases 


the Government does pursue defendants whose whereabout 


}.3 
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it knows in other countries regardless of the 
existence of an extradition treaty. That 
supported by authorities which were filed in an 
appendix to the motion to dismiss, and it “.s also 
supported by other authorities that I've cited in 
the petition for certiorari. 

That raises a question of fact as to what 
the Government's policy with respect to absent 
Selective Service defendants is, and it has the 
factual question that we're trying, that I'm trying 
to get some light on before proceeding to file a 
brief, a further brief, on the speedy trial points, 
net only constitutional, but also under the Eastern 
District plan for expedition of cases. 


As invited by this Court on January 6th, 


I thought it would be much better and much more in 


line with the court policy in deciding these cases 


on the basis of a concrete record if we could 
develop these facts before the brief itself was 
submitted. 

As a preliminary to that, back in March, 
after a fair amount of research on the substantive 
and procedural points, I served on the Government 
pursuant to Rule 16(a) (1) (c), I think of the 


Criminal Rules, a request to produce certain docu- 


ments and permit inspection of then. 

I should say parenthetically that 
ago as November 1974, a similar reques had been 
submitted with respect to all twenty-six of the 
cases. It's not that paper, but one that looks 
like it (indicating). Well, it's not important 
to show it to you, but you undoubtedly recall it. 

I filed a copy in the court. 

I did not at that time move for discovery 
and inspection, but I made it known to the Corrt 
the possible pertinence of these facts as to the 
Government's policy and practice and in effect so 
that the Court pursuc it on its own motion or I would 
file a motion if the court desided that it was 
desirable. 

On November 26th, 1974, however, the Court 
denied the motion to dismiss without prejudice, 
saying that it was better to consider the case in 
the context and the other cases in the context of 
the Selective Service -- of the concrete records, 
the actual detailed facts of the case. 

Then at about the same time, shortly before, 
I believe, your Honor may remember that you directed 
the Government to turn over the Selective Service 


files, copies of them, to me. The Government *hen 
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| took to the Second Circuit Court ot Appeals tis 

> || | 

. ! question whether the procedure was beyond the power 

a) . 

3 || of the Const and obtained a partial but not a comn- 

4 | plete success. 

5 The Court of Appeals held that I could do what 


your Honor had invited me to do on cases where the 


7 defendants had specifically authorized me to repre- 


sent them, but that I could not do it for other 


defendants. 


I then took the first three defendants who 


Nolan, Friedman and Salzman, and 


had authorized me, 


on September 19th last, moved for the dismissal of 


those three cases. 


he Nolan and Friedman cases were dismisse7? 


on that day, one on the Government's, with acquies- 


cence of the Government and the other by order of 


The decision was reserved in the Salz- 


the court. 


the case of the defendant who has gone to 


mann case, 


Israel. 


Then, if the Court will recall, there was 


invitations for further briefs to be filed in Decem- 
ber, and on January 6th the court made a further in- 
vitation for further briefs on specifically the speed 


trial point. That's the one that we wrote the Court 


that we wanted to file, but we're waiting to file it 


until we do whatever we » develop the 
points involved in our request for discovery and 
spection. 

As is pointed out in our memorandum in 
support of the present motion, there's been a recent 
change in the uiscovery rule. It used to be, down 
to a date in 1975 when the amondment went into 

it used to be that you proceeded with this 
by motion. Now, for reasons that are 
in the advisory committee's notes -- and which 


voted in my memorandum in support of the motion -- 
rs 


the rule has bre menc so as to relieve the 


surt in ; ssi > cases of the need of passing 


on these questions. 
he procedure under the new rule -- I have 
it, your Honor, if you would like to see it -- 

THE COURT: No, it's not necessary. 

MD. LUSKY: The procedure under the new rule 
is that you do not come to the court unless there is 
a peiding dispute between the defendant and the 
Government a3 to what the Government's obligated 
produce. 

We filed, and the advisory committee says 
that the reason tor the rule change is that they 


want counsel to work this out amongst themselves 
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as well as they can and not bother the court unless 
they come to an impasse. 

We have briefed very thoroughly in our briefs 
filed in this court, and more specifically in our 
petition for certiorari in the Supreme Court, the 
speedy trial, the constitutional speedy trial point 
to which these papers are relevant. 

It is also relevant, as I'll point cut 
moment, to the Eastern District plan, a point 
the Court has asked us, invited us, to submit 
brief on. 

In the petition, for certiorari, it is 


probably the best and most succinct statement of 


our speedy trial position as revised by our reply 


memorandum, and for the convenience of the Court 


and opposing counsel I have here multilith excerpts 
from the certiorari petition. They are marked. 
I originally intended to file them with the motion 
but I'll hand them up. They are papers that you 
already have, That's an actual direct copy of pages 
13 through 23 of the petition for certiorari. 

If the Court would prefer it, I could give 
you both Xeroxes of the whole petitions of certiorari. 
You can keep them both. 


THE COURT: Thank you. See that they are 


ointed out in our 
memorandum in sunpc of the present motion, 
speedy trial question is obviously a substantial 
question. he Court has explicitly recognized it 
to be substantial in its January 6th memorandum in- 
viting further briefs. 
In my view of the case, that is enough to 


‘ustify discovery. If the Court believes the ques-~- 
i 


tion is substantial and if the Court further believes 


that it is helpful to decide the question in the 
context of the specific surrounding facts, both on 
the defendant's side insofar as the Selective Ser- 
vice file shows them, and on the Government's file 
insofar as subject to a motion to produce for 
inspection, that settles the question. 

It is also our view the present Rule 16 
interpreted in the light of legislative history 


means that when a non-frivolous request for dis- 


covery and inspection is sent to the Government 


they are obligated either to comply with it or to 


gubmit a reasoned opposition to it. They have not 


to 


6 
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done that. They have done neither. 


What they did, Mr. Maher here on April 5th 


wrote a letter which is attached ar an exhibit to 
your motion, which I will just read. It's very short, 
Addressed to me: “In light of all the 
circumstances of the above matter and the limita- 
tions imposed by Rule 16(a) (2) and 16 (a) (1) (c) 


of the Rules of Criminal Procedure, cooperation 


with your request for discovery of March 20, 1976, 
does not appear to be warranted« Very truly 
yours, Thomas A. Maher." 

That was clearly an impasse. There was 
nothing more thet we could do. It ws not a state~ 
ment -- I could guess what their exact points were, 
and I undertook to do so in the memorandum that 
we filed in support of our motion. 

This morning Mr. Maher has handed me, and 
I assume a copy to the Court, a memorandum stating 
more explicitly their position. I have had an 
opportunity to read it while the other cases were 
being argued. 

I would like, if I might, to respond to a 
couple of the points that are made in it. Does 
your Honor have the memorandun yet? 


THE COURT: I do. 


6 


~ 


10 


16 


21 


22 


the memorandum says, "The defendant has repeated 

his assez nm that such defer ints should not ha\ 
been left unmolested in th foreign countrie 

We thus denies to them any richt to seck the pro- 


tection of countries which do not have extradition 


‘. " 
ces. 
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agreements 
is I have already pointed out, that is not -- 
has not been our position for over a year and a 
half, approximately a year and a half. On the 
original -- in the original memorandum filed in 
support of our motion to dismiss by September 19th, 
at page 17, this paragraph appears: “We do not" -- 

I'm starting with the second sentence of 
Paragraph F, bottom half of the page. We do not 
contend that the Government has a duty to “seek out 
the defendants with all the investigative resources 
at its command and to summon before a grand jury 
parents, relatives, and friends, to testify as to 
the whereabouts of the accused.” 

What we contend is that the Government's 
settled practice of leaving alleged draft violators 
unmolested while they remain in exile, while at the 


same time pursuing vigorously other persons outside 


the United States, whether or not they are reachable 


10 


16 


17 


18 


19 


20 
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——$—$—$—$—$—$<—————————— 


u ran extr ition tr tv' and tnrat A 
is widerlined, “adds up to an unconstitut al 
| 
practice of exiling draft vi ylutors through 
. ‘ . ‘ | 
executive action. Yor a fuller statement f our | 
a ; : . 
position, we refer the Court to pege 17: to 19 of 
our aforesaid petition for certiorari, et + ee 


Austin v. the United States." 

The Government is clinging, still, to a non- 
position. I just didn't want the confusion to 
affect the Court's thinking about the matter. 


At pace 10 of the memo that the Government 


filed today, the Government makes reference to the 


exemptions in Criminal Rule 16(a) (2) for reports, 


memoranda, or other internal Government documents 


made by the attorney for the Government or other 
Government agents in connection with the investiga- 
tion or prosecution of the case. 

We recognize that that exempts the Government 


from the duty of producing any investigative 


that there are not -- we do not believe there are 
any investigative documents reflecting any effort 
to get Mr. Salzmann back ‘from Israel. We know of no 
such effort. The Government has never claimed there 


was an efiort. Our position is that there are no 


documents involved in this case, although we believe 


_ i 
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1 | f£ucn } 
9 
é That relates to Par | 1 of ou: t, 
3 which we expect to produce nothing because we don't 
4 think there is anything. 
is \} - . ‘ la 
> As for the aining four par i of the 
i! 
_ 
6 request, they relate to other cases, and if, as the | 
| | 
rs Governrent intimates, we may be calling for documents 
} 
5 || that would invade somebody's privacy, that Rule 16 | 
| | 
& 9 || sets up the appropriate procedure for the Government, | 
l 
it which is a motion for a protective oraer, not a 
. 
1) | virtual unexplained refusal to comply with any 
| 
12 || part of the order. 
13 || Finally, at page 12 of the Government's brief, | 
| 
1} 
14 they make a point which has not surfaced before. 
is 1} . . - 
15 |} Nine lines from the bottom of the page, page 12, 
16 || the Covernment says -- I'11 start with Paragraph 
17 1A, a little farther up: "that the motion is pre- 
18 mature" -- our motion is premature -~- “coming as 
19 | i+ does before arraignment, while the defendant 
| 
on | , ‘ ‘ 
20) is beyond the reach of this court, which in itself 
21 would preclude the Government from any reciprocal 
ve rights to discovery as envisioned under Rule i¢6.° 
| 
"| I do not mind a bit if the Government wants 
"| to discover gomething. I don't mind receiving a 
25 || request for discovery, and I'll deal with it in the on 
| | 
’ | y 


tr 
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10 


11 


20 


21 


24 


25 


way I think the rule requires, which is either to 


comply with it or explain why not. I will underto 


to induce my client to « ly wi ar f est ¢t 
I think is well founded or the Court decices is wel 
founded. I think I can. I think he will comply. 


That has nothing to do with the p: ent moti 


If the Government-- I doubt the Government really 
wants to find anything out about Salzmann. If it 
does, and if it's material to this case, why, then 
the thing to do is file a request under Rule 16 as 
I have done. 

THE COURT: If I may interrupt: 
lanquage in Rule 16 do you rely upon, because the 
rule is written in a vory narrow way-~- 

MR. LUSKY: I'll respond to that. 
subject to disclosure is 16(a)(1) and the specific 
language is (a)(1)(c). “Upon request of the 
defendant the Government shall permit the defendant 
to inspect and copy or photograph books, papers, 
documents...which is in the possession, custody, 
control of the Government and which are material to 
the preparation of his defense." 

THE COURT: I seca. 

MR. LUSKY: 


That is the language. If your 


Honor will look in that same book, that your Honor 


pest GuPY_ AMIABLE 


What specific 


Information | 


has got 
relating 


your Honor 


supporting the 
which thé lerk has have ana I don't 
have said first, and 
te believe the Court would 
be justified in entering au order of compliance 
because of the fact the Government has not 
complied with its obligation in any timely way, to 
state the grounds of its opposition; however, in 
the fact that they've submitted a memorandum 
even today, I imagine your Honor wouldn't want to 
go on that ground. 
Therefore, we also state in the memorandum 


alternative ground, that it is a sufficient basis 


this discovery motion, which is very carefully 


and narrowly drawn so as not to be burdensome to the 
Government. There's been no specific objection to 
any part of it, no request for a protective order, 
or complaint about any language in it,. in» the 
request; that if it is a substantial defense, which 
the Court has recognized the speedy trial defense 


to be, and if the requested papers are material to 


it, which I am. -iling to argue 


question about it, that we should 


a third leve 
could be argued. I'm not going to do ic 
case in chief. I won't do i ate Less 
Court directs, and that is to get into the 


legal question not as to whether the speedy trial 


are substantial, but whether they are legally 
correct. If we get into that we're going to have a | 
pretty long argument. | 

THE COURT: I don't want that. I want a brief | 
on that. 

MR. LUSKY: Your Honor has gotten several 
briefs on that {from me. 

THE COUR:T I know. 


MR. LUSKY: I don't thin “he Government 


dealt with the point somewhat in this memo. 

THE COURT: Yes. 

MR. LUSKY: That is all I have on the 
ieuaine point, and I'll either go on now with the 
grand jury minutes point or wait until your Honor 
hears the Gevernment on it, the discovery point. 


THE COURT I don't want to hear argument on 
ih COUNLS n 


has actually filed it although they have touched, 


the gx 
grand jury 
thing be 
you 
Selective Service minutes. 

MR. LUSKY: I'1l brief the case on that 
assumption. I will do that. I have briefed 
that assumption. 

THE COURT: That is an assumption that is 
in view of the practice in this court. 

MR. LUSKY: All right. 

MR. MAHER: At the outside I would like to 
inquire about this affidavit of the defendant with 
regard to insufficient funds. I haven't seen any 
affidavit. 

MR. LUSKY: You have not. I got it in my 


office; I've had it for a long, long time. I was 


going to file it with those big forms I have to 


file, but I would be glad to mail it to you this 
afternoon with a copy to the Court, with a copy to 
Mr. Maher. 

MR. MAHER: The reason I mentioned perhaps 
was just a bad choice of words, your Honor had 
mantioned there is an affidavit in the file with 


regard that he wasn't able to come here. That was 


A lett 
may have 


the proce 


With regard to the discovery 
moved by defense counsel, we do feel that we are 
entitled to rely upon the rituals spelled out in 
Rule 12; in other words, discovery shouldn't be had 
until arraignment. Rule 12, previously in Rule 16, 
your Honor. 

THE COURT: What language in particular? 
MR. MAHER: I have in my memorandum, Point l 
on page 5. Rule 12 sets forth, talks about all 


types of motions, all pretrial motions: "Unless other- 


wise provided by local rule, the Court may at the 


time of the arraignment or as soon thereafter as 
practicable set a time for making a pretrial moticn 
or request. If required a later date of hearing." 
Former Rule 16 said, perhaps more appropriately, 
"A motion under this rule may be made only within 
ten days after arraignment or at such reasonable 
lear time as the Court may permit.” 

THE COURT: That's an outside limit which 


terminates the right to make motions. It doesn't 


Your in terpre 


point in the case. You can 
interpreting the rule as you suggest in a 
like this, that's all I'm referring to -~ prevent 
the Court from considering what the defendant 
believes to be an important motion. That may be 
an argument on appeal, but it's not 
accept. 

MR. MAHER: The only other reason for making 
this point, your Honor, if I may, is that the 
Government to some extent would be denied reciprocity 


envisiczc b} tle 16, because the Court would be, 


while the perst is a fugitive, beyond the reach of 


the court. The court woul 


kind of arguinent 
Governisent may be rsely affected, but I don't 
believe it s any limpact here 

it, your Honor, 
Professor Lusky has indicated, 
cludes discovery of those docune: 


documents of the Government. The language in 


b 


16(a) (2) sets forth “reports, memorandums or other 


internal Government documents made by the attorney 


for the Government or other Government agents in 
connection with the investigation or prosecution 


of the case are not subject to discovery." 


THE COURT: That's right, I ayree. That 
should be so. I'm telling you that nothing of that 
kind need be turned over. 

MR. MAHER: Are you referring, your Honor, 
to the documents with regard to this particular 
case-- 


court: For our point of our discussion 


now with regard to this particular case. I don't 


is to this case, any 
pared yourself in connection 
not be turned over. 
Also, Government agents? 
THE COURT: That is correct, at this point. 
MAHER: I think, al: > sane thing 


should hold true with regard to what guidelines may 


issue from the Attorney General's office in setting 


policy as to this case or any other type of case. 
COURT: That I don't see. 

MR. MAHER: There is internal aids to the 
prosecution, internal documents to aid the prosecu- 
tion. 

THE COURT: The overall policy in connection 
with what cases will be prosecuted is obviously of 
a critical importance, 

If you have, for example, an argument that 


a certain defendant i: j discriminatorially 


~ 
~ 


prosecuted while all other defendants are allowed 


vealable. 
redqard to the infor 
being requested ther S&S sctive Service 
and other types of cases-- 


THE COURT: What it comes down to, aS I under- 


the position. are two types of questions, first 


‘ast the qucstion that I would like to see 


red: You have no extradition treaty with Israel. 
We have an extradition agreement, 


your Honor. I said it in the brief. It lists many, - 


many violations. It does not list Selective Service 
as an extraditable crime. It precludes any extradi- 
tion for political crimes. Selective Service viola- 
tions have many times been described as a political 


crime. 


THE COURT: Has Israel ever taken the position 


MR. MAHER: I don't know, your Honor. 
THE COURT: Find out and let us know. If 
Isracl has not so stated, I'm going to assume in 


deciding this motion that it is not a political 


that it's a political crime? 
| 
| 


crime so far as Israel is concerned. I would find 


Do you need a treaty i Jer to extradite? 
any nation without a treat automatically 
individual cases on reauest ctradite people? 

That leads me to the sccond question: Are 

there instances where you don't have an extradition 
treaty or you don't have a treaty which covers a 
crime where the Government has requested 
government to make available a person wi 

control where that government is cooperating? 

seems to me we have had many cases in this court 


where foreign governments have put people that the 


United States wanted on airplanes going to the United 


tates, just called them up and said, "They ‘11 


arrive." Practically, that's the way international 
affairs operates. You don't need an international 
treaty or agreement in order for a foreign govern- 


mnt to pick up a citizen of this country or any 


ve to 
feel-- 


col enters t 


You've just proven, Mr. Orcel, 
move with & 
MR. ORGEL: That this j covernment of law 


MR. MAHER: My other point is, of course, 


to obtain any of these documents it must be i teria 


to the defense, and it's our position, has been all 
along, that this is not a defense. In other words, 
a fugitive is entitled, a fugitive in the position 
that Mr. Salzmann is, in other words, a person 

who is in Isracl, has never made mention that he 
wants a trial, as a matter of fact, has continued, 
has said a number of times that he intends to stay 
in Israel-- 


THE COURT: I know. 


Ss. 


1 


I need 


notice 


to get 


Rule 16 


fendant wo 


What I'm concerned with is getting this 


matter decided, because I don't want it hanging on 


any more. 


What is it that the Government can make 
available through the State Department? I don’t 


want to burden you or delay the decision unduly. 


I want to move ahead. 
MR. MAIER: Your Honor, I don't think the 


Government would want to list case by case all 


the various efforts that I have made in each indivi: 


case, anything like that. 


I want 
extrad 
has the Govern 


delivery of 


in all types of violations? 


I want to know, know 


specifically, whether you've done that with Isracl. 
I want to know specifically whether you've ever had 
any indication racl that Israel considers 
this a political crime. If you don't have it, I'm 
going to assume it doesn't so find. 

MR. MAHER: Germane to that would be also 


whether this Government considers it a political 


crime. If this Government considers it a political 
crime, they would not request it. 

If you consider it a political crime, I would 
like to know that. Tnat's the first political crime 


that this country has ever suggested. 


ea. 
agt 
i67 
] n. < . - t ; it, 
wu ( ‘ ight Oo ° ' 44 ; it 
. r ] j t we | Oo political c: _ 
‘ , 
in % country, but nay riqnt. tang } 
chanced a i 
sh ei al : 
f + 4} 4 * ) c 
I wan to } : t Gover 1as | e 
, any efforts with respect to lective Service fugi 
| 
5 ti [ S t A to « ctr Lt =e t! A ao wit other | 
| 
| 
q ‘ ° 
. c tries -- cxtradit or obtain their presence 
7) 
10 | wit t extradition. I be.ie' ith that information | 
| | 
i I can decide, ana the briefs, I can decide this motion. 
9 : 
ie Is there anything else that realistically 
1s Il need? I don't want to burden the Government with 
, 
4 a lot of unnecessary scarching. 
lo MR. LUSKY: Your Honor, if you're through-- | 
dl | MR. MAIER: I want to make one point with 
i} 
- 17 jj regard to the last request. That is, that your Honor 
1| 
x - P 
A eT may recall a case of Estraverra (ph), likewise a 
9 | P . 
sft defendant and Mr. Berman took over the defense. 
‘ 20 


He was extradited from Canada for a bank robbery and 


he was also under indictment with us. We brought 


21 

| 

| 
on tl 
~ | him over here to be arraigned and to plead. Because 
23 i of the treaty under which he was extradicted or in 
<4 honor of that treaty, refused even arraicnment. 

y 
a THE COURT: The situation there, as I recall 


L653 
! it t} - | Lor } } ; t} t ru I ‘ 
“ dited for o offense, tt can't 
of y —— - tr mre Keo . i ‘ 
4 offei . 
Mr 6 MA : i at’ t? treat ° 
. THE COtl That's vyonerai c¢ n i , as 
7 I understand it, with rx ect to witne gs as well 
& as » fe nts. I may be wrong herc. Tn é : C 
J coing to pre-Colonial ti ° 
| 
a J 
10 MR. LUSKY: It's in the treaty-- | 
| 
| 
11 THE COURT: Whether or not it's a part of 
. | 
12 international and common law, when the def iant 
") 2 a2 | 
13 cot here he preierrced, for his own reasons, to dis- 
14 | pose of this care and he therefore waived any of 
i 
15 | his rights. 
| 
16 |} MR. MAIER: Yhat was sometime after. 
al | 
i | THE COURT: That's right. That's quite a 
| 
18 || difference. If you have such cases where you 
| 
19 | extradited people for other crime:, you can give me 
20 | that information. I'm not precluding you from giving 
| 
i} 
21 |} me any other information you want to give me, but 
| | 
‘ 
, * | I would like that minimun information. | 
23 | Is there anything, Mr. Lusky, that you need 
, a ' 
24 || in addition to that realistically so we don't burcen 
| ta 
25 || everybody and delay this matter even further? | 
ij 
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MR. LUSKY: Your Honor, I can't answer that 
see what the Government produces; therefore, 
Honor has not directed the Government to 
comply with the terms of my request-- 


I'll direct then I direct theia 


comply with the terms of the reques 


MR. LUSKY Has your Honor had an 
aracgraphs of the request? 
ZED, COURT: I'm granting it only insofar 
Xiyva wow stated. 
MB.LUSKY: Ali right. 
What I‘m saying is that it would be possible 


far the Gavernment, in response to your 


~ 


ther ¢goueral directions. ta produce averything that! 


@ needed for the disposition of this case; however, 


— 


aed G@a2) ef experiance with discovery on my par 


m? €a think it possible that thare will not be 


& YOEY tui eompliance and therefore f would like 
YOut Renae please ta includa in your exrdar 1 state- 
RaAte that this arder is without prejudice te the 
further considaratioa ef the present motion in the 
QYVERE that tha fovernuont!s «.sponsa makes that 
HAESSSAY: 
THE COURT: I so find, and so direct. 


MR. LUSKY: I would like to just add two or 


Ls caPr 1 AVAILABLE 


_——— rr ee 


or three very short things. 
Your Honor has just 
what the practice oi 
spect to bringing people back 
extradition treaty. At 
of the motion in support of 
original -- of the memorandum in support of our 
original motions to dismiss file i Septem>cr 20th, 
1974, the authorities on this are canvassed and 
Xerox copies of various authoritics are attached 
and referred to in the memorandum, I invite your 
Honor to refresh your recollection. 

THE COURT: I could take judicial notice 
that way. I prefer to take it based upon the prac~ 
tice. 

MR, LUSKY: This does not come down to date, 
you understand. 

THE COURT: I do. 

MR. LUSKY: It goes back a ways. There are 
articles and extracts from books that are Xeroxed , 
put into this memorandum. 

THE COURT: I want to know current practice, 


over the last few years. 


MR. LUSKY: The only other thing I wanted to 


mention which I'm sure your Honor has in mind -- what 


I'm read 


It's a serious guestion to doubt that characteriz 


tion in this particular case anyway, 


point is if a defendant does not come 


himself available for a speedy trial, 


speedy trial rights. 


In that connection, I simply want to invite 
your Honor's attention to the fact that that is 


squarely contrary to the words of this court's 


plan for the secty disposition of criminal cases, 

I think it's celled Plan for Achieving Prompt 
Disposition of Criminal Cases in this District, becauge 
a six-month limit is imposed by Section 4 of chat 


plan. 


Section 5 deals with excluded periods. The 


one that's pertinent here is 5(d), which I would 
just like to read. It's short. 

“(d) The period of delay." The intreduction 
to 5 says, “In computing time within which the 
Government should be ready for trial, the following 


periods should be excluded. 


his loca’ .ion 


considered 


Clearly, this defendant's presence-~ 

THE COURT: You're getting into the merits, 
which I don't want to hear. 

MR, LUSKY: Only becavse 
that have come up. 


THE COURT: I'm familiar with that. I have 


Finally, I doubt that this will 
be of any great help to the Court in view of the 


court's disposition of the case, of the motion, 


but I would like in order to have the record complete 


to tender the order tl.at reflects, that wouid reflect 
a complete granting of our motion and just have it 
marked "tendered" and put in the record. 

MR. MAHER: I was wondering in view of your 
Honor's suggestion for this matter, if we couldn't 
settle an order on this-- 


THE COURT: It would be preferable. Counsel 


COURT: Very well, 
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MEMORA 
: MOTION TO DIS. 


The memorandum of distinguished sounsel for defendants 


ably summarizes the law of speedy trial, and presents a basis 


- 


for dismissal of these cases. Nonetheless, amicus disagrees 


with some possible and logical interpretations of defense 


,;counsel's submission, while agreeing with its central contention 


2 
that an indictment may not be used as an instrument of exile. 
The gove. .ament's obligation to provide a speedy trial 


out in defense counsel's memorandum. See also Strunk W's 


a 


412 U.S. 434 (1973). A central issue in these 


baw ernicas cases is the impact of defendants’ absence upon their speedy 
Byitevs CONNTLY F 

& CAL HAND 
sore int BO 


stersetor. © €. Bd008 


anata cree ce 


trial rights; in fact, the issne is waiver. 


Colitto, 319 F. Supp. 1077 (L.D. N.Y. 1970) .2/ 


In his memorandum, Gefense counss lL advances an 

tation of the government's duty t sursue indictecs. 

states that the federal goverm - is “obliyated 

diplomatic channels, the return of a felony defendant whe 
Mem 

that this obligation extends to seeking ext 

of comity, or even deportation, of a fugitive Selective 

defendant. The power of the Gxecutive to extradite as 

of comity, or to deport, is G@iscussed at pp. 11-12. 

Earlier, at p. 10, defense counsel seems to sugges 

the government shovld have summoned parents, relatives 

\ 

acquaintances before the grand jury in an effort to locate the 

‘defendants. 


Amicus, while agreeing that a prima facic case has bee: 


| 
f 


made of denial of speedy trial, and of prejudicial preindictment 


Perens disagrees with the above assertions. Extradition, 
& ‘device for obtaining the return of a fugitive defendant fron 
lancther country, is a well-regulated procedural] device of public 
| 
“international law. Its root principles are sovereignty, reciproc~ 


jity, and double criminality. Sovereignty, in this context, means 
ti 
only that, in the ficld of criminal law, the powcr of a 
\i 


stops at its frontier. Reciprocity refers to the requirement 


that the demanding state grant the same benefit it seeks from 


the extent adcfense counsel's statement (Memo- 
candum , ) it may fairly be assumed . . . that the defendants 
i) 


sought delay avoidi arrest is contrary to 
U.S. 406 (1896), amicus Gisagrces 
sam orreces 


eaias, CONSOULY 
& TMitargd 


reguirement: 


politicé 


, courts recognize 
igitive, not only the states ¢ mcexrned, has 
international law of extradition. 


to the maxi 


Attempts to secure the return of a fugitive outsice tl 
frauowork of a treaty may well violate public international law 
and infringe the rights of the fugitive. Given the insistencc 
‘American law that rendering fugitives to foreign states must } 


ceed strictly according to treaty Valentine v. United States 
y S thee! 


ex rel. Noidecker, 299 U.S. 5 (1936), it would ill become an 


— 


American court to suggest that our own governme nt seek return 
fugitives by questionable means. 

To the cxte 
of double criminality, and the rule that political and military 
offenses are not extraditable are requirements of public inter- 


national law, they are binding upon the courts of the United states 


Stun ano TCSsO e + nid Onel : di 
2/ Cempare tae .680 re Slution of che Institute for Inter- 
national baw: “La condition de re ciprocite, en cette maticre, 


peut tre commandée par la politigue: elle n'est pas exigée par 
la justice." 
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